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WE DO OUR PART 


NuMBER 1 


us. 


Stocks and Bonds Held by Foreign 


Corporations in New York State 


By W. Eart SMITH * 


ing returns for franchise and license taxes in 

New York State are frequently faced with the 
problem of what property of a foreign corporation 
should be, and what property should not be, prop- 
erly included as a basis for the measurement of these 
taxes. Often the more conscientious the practitioner 
or more able the accountant, the 
greater is his consternation when 
the answer to his question is not 
readily apparent from the statute 
and court decisions must be sought 
to shed light. Oftentimes time is 
an important element and other cir- 
cumstances such as the amount of 
work at hand, etc., makes lengthy 
research impossible. 

Perhaps the most frequently en- 
countered property of a foreign cor- 
poration which gives rise to the 
above situation is that of stocks and 
bonds of other corporations, foreign 
or domestic, held at its offices in 
New York State, or held at its offices 
in a foreign state by the foreign cor- 
poration doing business both inside 
and outside of New York State. 
Such stocks and bonds are often of 
non-kindred corporations, corpora- 
tions whose business has no relation 
to that of the principal corporation 
under discussion ; or the stocks may 
be of a variety, or in varying amounts, the stock of 
no corporation so held being sufficient in amount to 
constitute the taxpayer corporation a parent, or the 
corporation whose stock is so held, a subsidiary, 
within the meaning of the law. 

Following is a discussion of the legal considera- 
tions and such applicable decisions of New York 

* Attorney at Law of Satterlee & Green, New York City; former 


Special Assistant_to the Attorney General, Tax Section, Department of 
Justice: former Deputy New York State Attorney General. 
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Courts as apparently exist on the subject, together 
with the relations of such decided cases to the New 
York franchise and license tax laws as they pres- 
ently provide. 

The precise questions are whether or not such 
stocks and bonds are assets “employed in any busi- 
ness within the state” within the meaning of Article 
9, Section 181, of the Tax Law, or 
whether such stocks are to be in- 
cluded in “The proportion of the 
-average value of the stocks of other 
corporations owned by the corpora- 
tion, allocated to the state * * *,” 
within the meaning of Article 9A, 
Section 214 of the Tax Law. 

Section 181, insofar as is perti- 
nent, after stating that foreign cor- 
porations (with certain exceptions 
unimportant here) shall pay for 
the use of the state, a license fee 
for the privilege of exercising a 
franchise or carrying on its business 
in such corporation or organized ca- 
pacity in the state to be computed 
upon the basis of the capital stock 
employed by it within the state 
reads further: 

“The measure of the amount of 
capital stock employed in this state 
shall be such a portion of the issued 
capital stock as the gross assets em- 
ployed in any business within this 
state bear to the gross assets where- 

ever employed in business * * *, For purposes of 
taxation, the capital of a corporation invested in the 
stock of another corporation shall be deemed to be 
assets located where the physical property repre- 
sented by such stock is located.” 

Section 214 insofar as is pertinent reads as follows: 

The proportion of the entire net income of the corpo- 
ration upon which the tax under this article shall be based, 


shall be such portion of the entire net income as the 
aggregate of 










































* * * 


3) The proportion of the average value of the stocks of 
other corporations owned by the corporation, allocated to 
the state as provided by this section, bears to the aggre- 
gate of 


’ 


x’ * 


6) The average total value of stocks of other corpora- 
tions owned by the corporation. 
a 


The value of share stock of another corporation owned 
by a corporation liable hereunder shall for purposes of 
allocation of assets be apportioned in and out of the 
state in accordance with the value of the physical property 
in and out of the state representing such share stock. * * * 
If such corporation actually maintains a regular place of 
business outside of the state of New York, and actually 
employs capital outside of the state of New York, then 
such tax shall be computed upon such a part of its issued 
capital stock at its value determined as hereinbefore pro- 
vided, as the amount of its gross assets in this state bears 
to its gross assets wherever located. * * * Every corpo- 
ration incorporated or formed under the laws of any other 
state * * * shall pay a like tax for the privilege of carrying 
on business in a corporate or organized capacity in this 
state, to be computed upon the basis of measurement here- 
inbefore provided for the taxation of domestic corpora- 
tions. 

It is apparent that a distinction must be made 
between stocks and bonds inasmuch as the sections 
of the statute above quoted specifically mention 
stocks and neglect to mention bonds. As far as 
stocks are concerned, therefore, the treatment is in- 
fluenced considerably by these statutory provisions, 
whereas the treatment of bonds is influenced only 
by legal considerations relating to their basic nature. 
and the propriety of including intangibles of such 
nature among the assets upon which a franchise tax 
of a foreign corporation can be measured. 

Directing our attention first to the application of 
Section 181, two considerations are apparent: 

1) Whether the stocks and bonds are employed 
in “any business within the state” and 

2) Whether of the stocks so employed, is any 
portion of any such stock represented by physical 
assets within the State of New York. 

The latter of these two considerations can be 
determined by the examination of the assets repre- 
sented by the individual stock. The first considera- 
tion, however, resolves itself into a question of how 
and in what relation to the business of the foreign 
corporation these stocks.and bonds are held and also, 
what is meant by the phrase “employed in any 
business.” 

The most lucid discussion of the subject of the 
meaning of the word “employed” appears in the case 
of People ex rel. Commercial Cable Company v. 
Morgan, 83 N. Y. Supp. 1000, where the Appellate 
Division of the Supreme Court for the Third De- 
partment speaking through Smith, J., in discussing 
a similar problem presented by Section 182 of the 
Laws of 1896 taxing capital stock of foreign corpo- 
rations employed within the state paying more than 

. 6 per cent dividends, stated as follows: 


Within the plain reading of the statute, it is only the 
capital stock “employed within the state” which is made 
the basis of the assessment. If capital be here invested 
in securities in their nature entirely apart from any busi- 
ness transacted by the corporation, such moneys cannot 
properly be held to be employed within the state. In 
People ex rel. Union Ferry Co. v. Roberts, 66 App. Div. 157, 
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72 N. Y. Supp. 950, we held that capital invested in outside 
securities was not employed within the state, within the 
meaning of the statute. The learned Attorney General 
seeks to make a distinction between the application of this 
rule to a statute nlacing a tax upon the capital stock in- 
stead of the capital employed within the state. I am not 
convinced that there is any force in the attempted dis- 
tinction, especially when, under the construction given, 
the capital employed within the state is in fact made the 
basis of the assessment. Moreover, in People ex rel. S. M. 
Co. v. Wemple, 150 N. Y. 46, 44 N. E. 787, a clear distinc- 
tion seems to be recognized between capital employed 
within the state and capital invested in some corporation 
whose business is entirely foreign to the business of the 
company . assessed. 


It is not easy in all cases to determine what investments 
should be deemed investments pure and simple, and what 
investments should be deemed the employment of capital 
within the state. The investment in companies of kin- 
dred nature, or in the stock or bonds of corporations 
whose connection with the corporation investing may be 
of practical advantage, may well be deemed to be the 
employment of capital within the state. The purchase of 
the interests of a rival company and the control thereof 
might be a wise employment of capital. The purchase of 
large interests in cornorations, whereby business might be 
added to the investing corporation, may be deemed a wise 
investment of capital. And where an investment appears 
in the stock or bonds of some kindred corporation, or of 
some corporation whose business would add profit to the 
investing cmpany, it may well be presumed that the in- 
vestment was the employment of capital, rather than an 
investment simply of surplus earnings. 


The above case was appealed and reversed in part 
by the Court of Appeals, the decision of the Comp- 
troller being revised (178 N. Y. 433) not, however, 
upon the ground that the Appellate Division had 
erred concerning its interpretation of the meaning 
of the words “employed within the state” but rather 
upon the misunderstanding of the Appellate Divi- 
sion as to the exact nature of the property involved. 
The Court of Appeals in discussing the order of the 
Appellate Division made clear that: 


In many cases such a reduction would necessarily in- 
volve a reversal of the comptroller’s decision upon ques- 
tions of fact, but in the case at bar it clearly appears from 
the order itself that the conclusion of the Appellate Divi- 
sion was reached, not because the comptroller erred in 
holding that capital stock was employed here when in fact 
it was employed elsewhere, but because he held that prop- 
erty owned by the relator and concededly within this state, 
was not capital stock or capital that was a proper basis 
for taxation. In other words, the Appellate Division dif- 
fered from the comptroller, not as to the amount of the 
relator’s property held within this state, but as to the 
character of a part of it. 


and pointed out that wherein the Appellate Division 
“capital 
stock,” and the thing that the Appellate Division 
should have regarded as having been employed in 
the state was not the share stock of the corporation 
but the capital, the Court of Appeals saying: 


The franchise is the thing taxed, and the tax is “com- 
puted upon the basis of the amount of its capital stock 
employed within the state.” The share stock, or, in other 
words, the paper certificates held and owned by individ- 
uals, are not employed within this state. It is the capital 
represented by such certificates that is so employed. The 
total share stock of a domestic corporation may be held 
by non-residents, and yet all of its capital may be employed 
within the state. In such a case there would be absolutely 
no basis for taxation, unless the capital of the corporation 
instead of the share stock held by its members is the thing 
upon which the tax is to be computed. In construing this 
section of the Corporation Tax Law, the authorized issue 
of the share of a corporation needs to be considered only 
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as fixing the limit beyond which a corporate franchise 
cannot be taxed in a case where all of the corporate capital 
is employed within this state. This court has held that 
the term “Capital Stock,” as used in statutes similar to the 
one under consideration, means, not share stock, but the 
property of the corporation contributed by its stockhold- 
ers, or otherwise obtained by it, to the extent required in 
its charter. (Williams v. West. Union Tel. Co., 93 N. Y. 
162.) The expression “Capital Stock” is often loosely used 
in speech, and sometimes in statutory phraseology, to de- 
note capital and nothing more. (State v. Morristown Fire 
Assn., 23 N. J. L. 195.) In Burrall v. Bushwick R. R. Co., 75 
N. Y. 211) capital stock was defined as “money or property 
which is put in a single corporate fund by those who, by 
subscription therefor, become members of a corporate 
body.” “Capital Stock” and “Capital” are practically the 
equivalent of each other when considered as a basis for 
a franchise tax. 


Thus the Court of Appeals took no exception to 
the definition of the Appellate Division of the word 
“employed” but specifically ruled that certain stocks 
and bonds held by the Commercial Cable Company 
were subjects of proper basis for a franchise tax if 
purchased with capital of the corporation as distin- 
guished from surplus, and that the comptroller had 
properly included them in absence of showing that 
they were from surplus leaving the inference that 
it was a conclusion of the Court of Appeals that a 
purchase from capital the stocks and bonds were 
employed within the State of New York and if pur- 


| chased from surplus they were not so employed. 


The most recent case of consequence on the sub- 
ject decided by the Court of Appeals, that of People 
ex rel. The Texas Company v. John F. Gilchrist et al., 
252 N. Y. 19, assigns a meaning to the word “em- 
ployed” somewhat similar to that given it by the 
Appellate Division in the above mentioned case. 
In interpreting Section 214 of the Tax Law as it 
existed in 1921 imposing a tax upon a foreign cor- 
poration upon such “part of its issued capital stock 
at its face value as the amount of its gross assets 
employed by it in its business in this state bears 
to its gross assets wherever employed by it in its 
business (L. 1921, Ch. 705, Section 4, amending Tax 
Law (Cons. Laws, ch. 60) Section 214), although 
the decision of the Court speaking through Pound 
J., did not undertake specifically to define the word 
“employed” it nevertheless included as a basis for 
the tax only such assets of the corporation as were 
“used” within the state and excluded such assets 
of the corporation as were “used” within the state 
and excluded such assets of the corporation as were 
“used” in the business without the state. The Court 
of Appeals in doing so applied the word “used” in 
substitution for the word “employed” throughout, 
giving rise to the fair inference that the words “used” 
and “employed” within the meaning of the tax laws 
were interchangeable. It should also be noted in 
any event that the Court of Appeals in this very 
recent case made no distinction between assets pur- 
chased with capital and assets purchased with sur- 
plus in its determination of whether the assets under 
consideration were “employed” or not within the 
State of New York. 

It is also of interest to note that the Court of 
Appeals previous to its decision in the Commercial 
Cable Company case (83 N. Y. Supp. 1000) discussed 
above, had held in People ex rel. Singer Manufactur- 
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ing Company v. Wemple, 150 N. Y. 46, real estate 
should not be included in the computation of a fran- 
chise tax liability of a foreign corporation where 
such real estate was not actively employed by it in 
its business and not occupied by it but leased to 
others. It appears that the Singer Manufacturing 
Company acquired the property concerned with the 
intention of erecting a new building upon the site 
when the leases then in existence expired. The 
Court of Appeals there recognized the difference 
between assets which were used in the business of 
the corporation and assets which constitute an in- 
dependent investment and carried as such, regard- 
less of whether or not the monies used to purchase 
the same were from capital or surplus. The doctrine 
thus laid down in the Singer Manufacturing Company 
case was considered as controlling by the State Court 
of Appeals in two other important cases involving 
not foreign corporations, but domestic real estate 
corporations and held in People ex rel. The Niagara 
River Hydraulic Company v. Roberts, 157 N. Y. 676, 
affirmed on opinion below (30 Div. 180) as well as 
in People ex rel. Ft. George Realty Co. v. Miller, 159 
N. Y. 49, that the mere holding of real estate with- 
out any activity in the nature of business involving 
such holding exempted such corporations from a 
payment of a corporation tax since they were not 
“employing” such real property in the state. As to 
those corporations there was no basis for comput- 
ing a franchise tax. An attempt was also made to 
apply the Singer Manufacturing Co. decision to the 
case of a foreign real estate corporation which was 
organized for the sole purpose of taking title to the 
land in the City of New York and which in fact 
did purchase such real estate, leased it, and derived 
a revenue therefrom in the case of People ex rel. Wall 
and Hanover Street Realty Co. v. Miller, 181 N. Y. 
328. The Court of Appeals there, however, affirmed 
the order of the Appellate Division in refusing to 
exempt such corporation from the operation of Sec- 
tions 181 and 182 of the Tax Law as they then 
existed, but only did so over the vigorous dissent 
of Collins Ch. J. and Grey and O’Brien JJ. con- 
stituting a bare minority of the court. 


Several other cases arose before the Appellate 
Division of the Supreme Court in which a question 
of what could be considered as employed and what 
could not be considered as employed within the 
meaning of the tax laws was discussed. Notable 
among these cases is People ex rel. Union Ferry Co. 
of New York v. Roberts, 72 N. Y. Supp. 950. There 
the Appellate division dealt with both the questions 
of whether real estate and securities held by a ferry 
company, which real estate and securities had no 
association with the conduct of the ordinary business 
of the corporation, were to be included among the 
assets of a domestic corporation in the computation 
of its franchise tax. There the Court speaking 
through Chase, J. spoke with some degree of per- 
spicuity and said: 

Capital to be employed within this state must be actively 
employed in a nominal employment or an investment of 
same is not intended by a statute. It was held by this 


court in the case of People ex rel. Niagara River Hydraulic 
Company v. Roberts: 
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“Capital, to be employed within this state, must be ac- 
tively employed, and a nominal employment or an invest- 
ment of the same was not intended by the statute. It was 
held by this court in the case of People ex rel. Niagara 
River Hydraulic Co. v. Roberts, 30 App. Div. 180, 51 N. Y. 
Supp. 771, affirmed in the Court of Appeals in 157 N. Y. 
676, 51 N. E. 1093, on opinion in this court, that the tax 
contemplated by the statute is upon capital in active use 
in its corporate business, and not upon the passive holding 
of it in the form of an unproductive investment, and in 
the opinion it is said: 

“In People ax rel. Singer Mfg. Co. v. Wemple, 150 N. Y. 
46, 44 N. E. 787, it was held, as to a foreign corporation, 
that the money, whether capital or surplus, which it in- 
vested in real estate here, not for the transaction of its 
ordinary business, but for rental, was not employed within 
this state, within the meaning of the statute.’ 

In section 182 of the tax law the language in regard to 
the employment of capital in this state is substantially 
the same when it refers to a domestic corporation as it 
is when it refers to a foreign corporation.” 


The Tax Law then under consideration was Sec- 
tion 182 of the Laws of 1896, Chap. 908, which law 
imposed a franchise tax on certain corporations like- 
wise upon such portion of capital stock as the amount 
of capital employed within the state bears to the 
entire capital of the corporation. In speaking more 
specifically on the questions then before it the court 
further said: 

We see no distinction between an investment in real 
estate paying a general and local tax and an investment 
in nontaxable municipal bonds. The tax law in no way 
refers to the kind of property in which the capital of the 
corporation is to be employed. If the capital is employed 
within this state, it must be included in the basis of com- 
putation. If it is not employed within this state, it must 
not be included in the basis of computation. Whether the 
investment is in real estate or personal property cannot 
affect the question, except so far as it may aid in deter- 
mining whether it is employed or not. We conclude that 
the $20,000 invested in real estate and the $200,000 invested 
in Brooklyn bonds are not employed within this state, and 
should not be included in making up the basis of com- 
putation for taxation. 

The Appellate Division again had occasion to con- 
sider a somewhat similar case in People ex rel. In- 
ternational Elevator Company v. Roberts, 101 N. Y. 
Supp. 184, in construing the same section of the 
law as was presented in the Union Ferry Company 
case, supra. There the court refused to include among 
the assets of a foreign corporation some hundred 
thousand dollars of government bonds on the ground 
that such bonds were not capital employed within 
the state but represented an investment of surplus 
earnings of the corporation which had accumulated 
in good years to be held in reserve for the corpo- 
ration’s requirements in lean years. 

In Singer Manufacturing Company v. Granite Spring 
Water Company, 123 N. Y. Supp. 1088, the question 
arose as to whether or not a foreign corporation 
was doing business within the state where the only 
evidence of its presence in the state was certain real 
estate to which it had title in which it was holding 
as an investment. The Appellate Division saw fit 
to again discuss the cases dealing with the question 
of including or excluding investments for tax pur- 
poses on the basis of their being “employed” within 
the state and said, speaking through Gerard J.: 

I think the statute intended to refer only to the doing 
of the regular and customary business for which the cor- 

poration was organized. Union Trusi Co. v. Sickels, 125 
App. Div. 105, 109 N. Y. Supp. 262; Commercial Coal & 
Tron Co. v. Polhemus, 128 App. Div. 247, 112 N. Y. Supp. 





January, 1934 


646. Investment in real estate in the state which is leased 
is an independent investment, in no sense employed within 
the state in the transaction of ordinary business. People 
ex rel. Singer Co. v. Wemple, 150 N. Y. 46, 44 N. E. 787; 
People ex rel. Niagara River H. Co. v. Roberts, 157 N. Y. 676, 
51 N. E. 1093. Of course, if the foreign company is 
organized for the immediate purpose of taking title or 
leasing land a different question would be presented (Peo- 
ple ex rel. Wall & Hanover St. R. Co. v. Miller, 181 N. Y. 
328, 73 N. E. 1102), but in this case such fact does not 
appear on the face of the complaint. 

In so doing, the Appellate Division distinguished 
between investments in real estate by a foreign cor- 
poration created and organized for that specific pur- 
pose and an incidental investment in real estate by 
a foreign corporation not organized for that purpose 
but merely as an ancillary to its ordinary business 
of a totally different nature which it was actively 
pursuing in the state. The court thereby distin- 
guished the case of People ex rel. Wall & Hanover 
Street Realty Co. v. Miller, 181 N. Y. 328, supra, and 
left the inference that a foreign corporation organ- 
ized for a purpose other than the mere holding of 
realty should be exempt from the franchise tax where 
it passively holds realty within the state and in that 
respect the case of Singer Mfg. Co. v. Wemple, 150 
N. Y. 49, is, and should continue to be, controlling. 


In People ex rel. Union Furnace Co. v. Gilchrist, 
213 N. Y. Supp. 307, decided January 6, 1926, the 
Appellate Division cited its previous decision in 
Union Furnace Co. v. Gilchrist, supra, quoted directly 
from the Union Ferry Co. case to uphold its deci- 
sion. See also Cassidy's Limited v. Rowan, 163 N. Y. 
Supp. 1079. 


By way of definition of the word “employed,” the 
Appellate Division for the Third Department again 
in the case of People ex rel. Waclark Realty Co. v. 
Gaus, 118 N. Y. Supp. 835, was more precise when 
it said at page 837: 

The use of the word “employed” in the tax law seems 
to indicate something more than mere investment or the 
passive use of capital. We think it contemplates the active 
use of capital such as ordinarily results in connection with 
a live business. * * * Moreover, any serious doubt in a case 
of taxation should be resolved in favor of the taxpayer. 
People ex rel. Mutual Trust Co. v. Miller, 177 N. Y. 51, 57, 
69 N. E. 124. (Italics supplied.) 

Moreover, it must be assumed that for stocks and 
bonds to be employed in a state so as to render 
them subjects for the measurement of franchise tax 
they must have a situs within the state. Without 
any desire to be ultra academic, it is conceivable 
that stocks and bonds may be “employed” within 
the state without having a situs here for tax pur- 
poses as well as having a situs here without being 
employed within the state. Section 181 attempts to 
fix a situs of stocks by providing that capital of a 
corporation so invested shall be deemed to be assets 
where the physical property represented by such 
stock is located. Section 214 similarly provides. 
However, as to the situs of the bonds involved (upon 
which the statute is silent) it must be now consid- 
ered well settled that the situs of such intangibles 
is at the domicile of their owner. (See the recently 
decided case of First National Bank, executor, v. 
Maine, 284 U. S. 312, and cases therein cited) and 
the mere holding of the certificate representing the 
bondholder’s equity at the office of the foreign cor- 
poration even though it be within the State of New 
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York, would not give them a situs in this state apart 
from the domicile of the corporation in the state 
of creation (Western Transportation Company uv. 
Schew, 19 N. Y. 408; People v. McLean, 17 Hun. 
204; Peter Cooper's Glue Factory v. McMahon, 15 
Abb. N. Cas. 314) unless they can be held to have 
acquired a business situs within the State of New 
York by virtue of their being the nucleus of con- 
tinued business transactions involving them. (New 
Orleans v. Stemple, 175 U. S. 309). By hypothesis 
the’ latter essential is lacking here and unless it be 
that these intangibles are used as a nucleus of a 
business collateral to the main business of the for- 
eign corporation the First National Bank case, supra, 
might well be considered as controlling as to stocks 
as well as bonds with respect to situs regardless of 
the fact that Sections 181 and 214 specify stocks 
should be considered assets in the state to the ex- 
tent that they are represented by physical assets 
within the state. The statute cannot create a situs 
within the state for a subject where by law no situs 
in fact here exists. (Peo. ex rel. Alpha Portland 
Cement Co. v. Knapp et al., 230 N. Y. 481, Peo. ex 
rel. Northern Fin. Corp. v. Law, et al., 236 N. Y. 
286.) 


Furthermore, insofar as Section 181 and Section 
214 of the Tax Law provide that the stock held by 
a foreign corporation within the state shall be con- 
sidered assets where the physical properties repre- 
sented by such stock are located and such physical 
properties of the other corporations or portions 
thereof are within the State of New York a dupli- 
cation in tax exists in that such properties are not 
only the subject of measurement for the franchise 
of the corporation by which they are owned but 
also a measure upon which to base the franchise tax 
of any corporation holding such shares of stock of 
the owning corporation as well. Moreover this tax 
in this respect does not seem to have an equitable 
basis for discrimination. The latter is shown by 
the fact that a foreign corporation not doing busi- 
ness within the meaning of the Tax Law could own 


the stock of a corporation having extensive physical , 


properties within the State of New York without 
being subject to any tax by the State of New York 
measured by such physical properties. (Procter & 
Gamble v. Newton, et al., 289 Fed. 1013.) However, 
immediately upon its commencing to do business 
within the State of New York no matter how small 
such business may be, it is rendered subject to a 
franchise tax enlarged and augmented by the value 
of all the physical properties within the State of 
New York owned by the corporation whose sfock 
it holds, and this, apparently without regard to the 
place where such foreign corporation is holding the 
share stock or without regard to whether or not 
the share stock of the other corporation is being 
used pursuant to the exercise of a franchise within 
the State of New York. A fair consideration would 
seem to be, therefore, that the physical properties 
located within the State of New York of all cor- 
porations whose stock is held by a foreign corpo- 
ration, which stock is not used pursuant to the 
exercise of the franchise of such foreign corporation 
within the State of New York should likewise be 
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excluded as a basis for its license and franchise 
taxes regardless of the explicit provisions of Sec- 
tion 181 and Section 214 of the Tax Law as above 
stated. The power of the State of New York to 
tax the franchise tax of a foreign corporation is lim- 
ited by the extent to which that franchise is exer- 
cised within the State of New York (People ex rel. 
Penn. R. R. v. Wemple, 181 N. Y. 12). 


Whatever the situation under Section 181 regard- 
ing the propriety of including bonds in the measure 
for the license fee the question of the propriety of 
inclusion under the franchise tax provision of Sec- 
tion 214, must be regarded as settled. The Court 
of Appeals, in 242 N. Y. 502 affirmed the finding of 
the Appellate Division in the case of People ex rel. 
George A. Fuller v. Law et al., in holding that the 
constitutional considerations in the Alpha Portland 
Cement Co. case, supra, precluded the inclusion of 
income from bonds in computing the franchise tax 
of a corporation doing business partly in and partly 
out of the State of New York where all the bonds 
were held within the state and none outside the state. 
As a consequence of this decision law Section 209 
was amended (Chapter 479 Laws of 1927) to pro- 
vide that in the segregation of assets for the pur- 
pose of computing the tax only such assets should 
be considered the income of which had been used 
in determining “the entire net income” upon which 
the tax was computed. 


In this connection it must be again noted that 
the provisions of Section 214 insofar as they provide 
for a segregation of assets where a corporation does 
business partly within and partly without the State 
of New York fails to make mention of bonds in 
specifying in what ratio the assets should be re- 
garded as being segregated, confining itself to the 
specific mention of certain other classes of assets 
among which bonds or assets of the same legal defi- 
nition as bonds are not included. For convenience 
the provisions relating to segregation are set forth 
in the margin." 


(Continued on page 36) 


1 Margin. Article 9A, Sec. 181 * * * 


“If the entire business of such corporation be not transacted within 
the state, the tax imposed by this article shall be based upon a propor- 
tion of such entire net income, to be determined in accordance with the 
following rules: The proportion of the entire net income of the corpo- 
ration upon which the tax under this article shall be based, shall be such 
portion of the entire net income as the aggregate of 

1) The average monthly value of the real property and tangible per- 
sonal property within the state. 

2) The average monthly value of bills and accounts receivable arising 
from (a) personal property sold by the corporation from merchandise 
manufactured by it within the state; (b) personal property owned by the 
corporation and not manufactured by it within this state but sold by it 
or its agents and located within the state at the time of the receipt of 
the order; (c) the purchase or sale of, or trading in, goods, wares or 
merchandise not located at any place at which the corporation conducted 
a permanent or continuous business without the state, and where the bills 
and accounts receivable arose from orders received or accepted by any 
officer or agent, or at any place of business, in this state; and (d) serv- 
ices performed by any officer, agent or representative of the corporation 
connected with, sent from, or reporting, either directly or indirectly, to 
any officer located in this state or at any office located, owned, rented 
or occupied in this state. 

3) The proportion of the average value of the stocks of other corpo- 
rations owned by the corporation, allocated to the state as provided by 
this section, bears to the aggregate of 

4) The average monthly value of all the real property and tangible 
personal property of the corporation, wherever located. 

5) The average total monthly value for the fiscal or calendar year of 
bills and accounts receivable arising from (a) personal property sold by 
the corporation from merchandise manufactured by it within and with- 
out this state; and (b) the purchase, or sale of, or trading in, personal 
property, or from services performed by the corporation, its officers or 
agents, excluding those arising in any way from advances or loans. 

6) The average total value of stocks of other corporations owned by 
the corporation. 


(Footnote continued on page 36) 








Federal ‘Taxation from the 
Taxpayers Viewpoint 


By GeorceE M. Morris * 


Callbreath and the program committee might 

well be called “the worm’s eye view of Federal 
taxation.” ‘That appears to be an appropriate figure 
for two reasons. In the first place, taxpayers in 
these days will recognize a certain kinship to the 
worm even though they may be contemplating a 
turn. In the second place, a lawyer, such as the 
present speaker, who is engaged 
actively in presenting the cases of 
his clients may very well be so close 
to the picture that he lacks per- 
spective in looking at it. He may 
do a little more squirming than the 
other worms but, after all he is just 
another worm and may be relied 
upon to report but little more than 
a worm can see in his contacts with 
the corners and points of the tax 
administration structure. 

Most persons who speak for the 
taxpayers are concerned primarily 
with the statutes. Candor would 
compel the confession that the pres- 
ent speaker is bursting with won- 
derful ideas on the substantive side 
of the tax law: Most people who 
don’t know anything about it are. 
On the other hand, any qualifica- 
tions I may have to be heard at all 
go to observations on the way the 
statutes work after the statesmen 
enact them. Therefore, these re- 
marks will be addressed to some 
simple aspects which every taxpayer who has ever 
had a “tax case” has some ideas about—values that 
will, however, remain long after many statutes have 
been forgotten. 

While the tax-gatherer has seldom, if ever, been 
a popular official, many a rather unhappy statute 
has been made workable by the intelligence dis- 
played in applying it. In the administration of the 
Federal taxing statutes, experienced taxpayers have 
expressed strong desires for certain principles. One 
of these is the demand for prompt decisions. Many 
are the situations, of course, where the taxpayer, 
faced with the certainty of an ultimate levy wants 
delay in order that he may get ready for payment. 
In the main, however, the taxpayer wants to know 
as promptly as possible definitely what his liability 
is in order that he may provide for it. Also we are 
all aware that the expenses of government increase 
with the delay in the collection of revenues. The 
less the delay, the less is the expense; the less the 


ker performance about to be presented by Mr. 








* Attorney at Law, Washington, D. C.; Chairman of the Committee 
on Federal Taxation, American Bar Association. Address presented at 
the 36th Annual Convention of the American Mining Congress at Wash- 
ington, D. C. 
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expense, the lighter the burden on the taxpayer. 
The wise taxpayer realizes that usually his con- 
test of a proposed tax is chiefly a salvaging opera- 
tion. Such contests create no new wealth; they are 
not profit-making enterprises. - They normally relate 
to yesterday’s costs, not tomorrow’s. As a conse- 
quence, the more quickly tax issues are determined, 
the more satisfactorily energies may be devoted to 
new business and the creations of 
new revenues for the government. 
It will hardly do to say that it is 
almost as important to be quick 
about a decision as it is to be right, 
nevertheless celerity is obviously a 
virtue in tax administration. 

Another warrant for promptness 
in decision is an aspect of tax ad- 
ministration which is not always 
realized. We need to be reminded 
that the Government never really 
loses a tax dispute. If the tax is 
not collected from taxpayer A, that 
tax, or some other tax necessary to 
operate the government, is going to 
be collected from taxpayer B or C. 
In addition to that, if taxpayer A 
does not legally owe the tax claimed 
against him, the protection of his 
rights afforded by the decision that 
the asserted tax is not due, is one 
of the best functions that the gov- 
ernmental agent may perform for 
the citizen. If the government can- 
not lose in these decisions there is 
less reason, from the government’s interest, for de- 
laying them. 

One of the difficulties in applying a law to the 
many taxpayers within the jurisdiction of our Fed- 
eral Government is the number of persons before 
whom any controverted matter must pass before 
final decision. Frequently, one of the most irritat- 
ing consequences of this situation in tax adminis- 
tration is the decision of cases by persons before 
whom the taxpayers and their counsel have had no 
adequate opportunity to appear. With due allow- 
ance for procedures which are largely a result of 
necessity, administrative officers and officials, never- 
theless, should be constantly reminded that dissatis- 
factions with adverse decisions are almost invariably 
increased in the taxpayer who has not enjoyed the 
opportunity of actually presenting his case in per- 
son to the ultimate decider. A successful adminis- 
trator will push to the limits of feasibility the 
affording to the taxpayer a face to face interview 
with the final arbiter of that taxpayer’s case. 

One of the reasons for the satisfaction with the 
administration of the income tax in Great Britain 
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and the relatively low cost of that administration 
has been the high ratio of administrative conclu- 
sions of tax disputes to the litigated conclusions of 
these disputes. In the past, at least, our higher 
administrative officers have never given their staffs 
anything like the degree of authority for the settle- 
ment of taxpayer’s protests which is possessed by 
the minor personnel of the British Inland Revenue 
Office. Possibly the new Technical Staff of the Bu- 
reau of Internal Revenue will have powers in this 
direction which have not heretofore been delegated. 
Be that as it may, however, there are but few who 
have regularly observed the administration of our 
Federal taxing law who have not felt that the will 
to settle cases, rather than litigate them, could be 
much greater developed to the advantage of all con- 
cerned. It is suspected that in this quarter our 
administrative officers have their broadest opportu- 
nities for accomplishment. 


Ours has been said to be “a government of laws 
and not of men.” Regardless of validity of the sus- 
picion that we may be hedging on that principle 
just at present, certain it is that our tax laws are, 
and must be, administered by men. 


What then is the view of the taxpayer with respect 
to the men who daily apply the laws? 


The assertion is ventured that what the taxpayer 
wants, above everything, is men of intelligence— 
men of courage: ability, sympathy, understanding 
of conditions, experience, yes, of course, but pri- 
marily intelligence and courage. 


The more intelligent the administrator the more 
firm is his grasp of the law—the quicker his grasp 
of any particular set of facts. It is axiomatic among 
those who are in regular contact with men who put 
the laws into effect that the more able men they 
are the surer, and the sooner, all parties concerned 
will be of getting the right answer. The more in- 
telligent a man is, the more certain he is to discover 
his own error; the more intelligent he is, the more 
he may be relied upon to stand by his point when 
he is right. One of these attitudes is just as im- 
portant to the taxpayer as the other. This is be- 
cause, in a sense, the interest of all other taxpayers 
is opposed to the interest of any particular taxpayer. 
Unless the man applying the law to the individual’s 
case is equally as intelligent, as active, and as just, 
with all the other taxpayers, the more tax, in the 
long run, that individual taxpayer will have to pay. 

The second quality the enlightened taxpayer de- 
mands of the administrator is courage. The most 
pervasive incubus of almost any government orgin- 
ization is “passing the buck.” It takes courage to 
make decisions. Judgments in controverted matters 
nearly always offend someone—a superior officer 
who doesn’t agree with you—a taxpayer with polit- 
ically powerful friends—a politically hostile critic— 
a future investigating committee. Ergo, before ev- 
ery administrator, who wants to keep his job, the 
temptation is ever present to avoid decision, to post- 
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pone announcement until he can make it with more 
apparent safety to himself, or, better yet, to pass 
the problem on for someone else to decide. There 
is always this little devil of the “buck” whispering 
“Pass me along,” “Pass me along,” at the ear of 
the most intelligent and the wisest administrator. 
Indeed, in some situations, the more intelligent and 
the wiser the administrator, the more insistent the 
little devil becomes. 


When the taxpayer is right in his contention, the 
greater is his need for this courage in the adminis- 
trator; the larger, also, the amount involved is, the 
greater is the courage required. When your salary 
is some place between $6.00 a day and $24.00 a day, 
to make the decision that a taxpayer doesn’t owe 
the million dollars which your associates have 
claimed that he does owe, requires intestinal forti- 
tude. 


Again, each of us wants to be assured that the 
men who make these decisions are just as ready to 
hold for the government when they are faced with 
a taxpayer whose position and influence may mean 
a disastrous disfavor to the man who turns him 
down. If courage is lacking in the administration 
in such a situation, all the rest of us suffer. The 
quality we insist upon in these men who apply our 
laws is the stuff that it takes to make a man. 

What about honesty? That’s easy. Youthful as 
I feel, I have lived long enough to discover that 
when real intelligence and courage get together in 
a character, there isn’t any room for dishonesty. 
Some may quarrel with this but much wiser men 
than I will ever be, won’t demur. 

Given prompt decisions, access afforded the tax- 
payer to the men who are actually to make the de- 
cisions, a spirit of settlement rather than “fight” in 
the administrator, and men with intelligence and 
courage to put these principles into effect, the asser- 
tion is ventured that you will find even a badly de- 
signed statute bearable. Many a bad tax has been 
accepted because of the good sense followed in its 
application. 

These remarks have probably sounded like a “fight 
talk” between the halves, to a squad of candidates 
for jobs in the Bureau of Internal Revenue. The 
sentiments may be obvious too. It is important, 
however, to remind ourselves that when we are 
puzzled and sometimes irritated and annoyed with 
these fellows who come prowling through our books, 
challenging our statements of fact and rejecting our 
obviously sound contentions, that they have their 
problems too. It may not be an entire waste, either, 
when someone is asked to express the taxpayer’s 
point of view, to have it said that while the tax- 
payer has ideas on improving the machinery of tax 
administration, what he wants more than anything 
else is the continuance of men in office who are 
sufficiently intelligent and courageous always to give 
us a “square deal,” fearlessly dealt. 








State Taxation of Chain Stores 


By WILtiaAM O. FARBER * 


HAIN store taxation is rapidly assuming a 
(* place of importance in state tax systems. Of 
~ the forty-five state legislatures which were in 
session during the first six months of 1933, forty-two 
had to decide whether special taxes on chain Sys- 
tems ought either to be retained or levied for the 
first time. Laws which bore more heavily upon 
chain stores than upon singly owned stores had pre- 
viously been placed on the statute books of twelve 
states.’ 

As a result of this year’s legislative activity, there 
are now twenty states? with effec- 
tive chain store tax laws. The 
rapid spread of this form of taxa- 
tion is evident from the fact that a 
decade ago there were no special 
taxes levied on chain stores; in- 
deed, the first of such laws, as we 
find them today, were not enacted 
until as late as 1927.8 

The purpose of this article is to 
survey some of the more important 
aspects of chain store taxation. 
Because the subject is of compara- 
tively recent origin, accurate and 
complete information on some 
points is not yet available. More- 
over, the method used in collecting 
the tax in some states will make it 
extremely difficult even in the 
future to secure authentic material 
on the amount of revenue secured 
and the manner of administration.‘ 

At first glance, it appears that 








eration of the many problems which have arisen in the 
administration of these taxes has also been omitted, 
not so much because their form varies from state to 
state, as from the necessity of imposing some fur- 
ther limitation on the subject matter of this study.® 


I 
The Historical Background 


HE proper approach to the problems involved 
in chain store taxation is historical. Contrary 
to the prevailing conception, chain stores are not 
recent phenomena. The Mitsui 
chain system of Japan “grew its 
roots in 1643,” while Hudson’s Bay 
Company flourished in America as 
early as 1750." Justice Terrell, in 
Liggett et al. v. Amos,’ admitted 
that although he had “conceived 
the chain store as a product of our 
industrial era,” 
"Tae by a well-established chronol- 
ogy its roots sink much deeper in our 
history, so deep in fact that it is coeval 
with the discovery of America, and it 
may be entirely possible that Columbus 
provisioned the Pinta, the Nina, and the 
Santa Maria from a chain store when he 
set out on his famous voyage in 1492. 
Unfortunately reliable statistics 
are not available on the early 
growth of chain systems. John 
Wanamaker has been credited with 
developing the chain store in its 
modern form, although George 
Hartford, who founded the Great 











the subject of chain store taxation 
is sufficiently limited to be suscep- 
tible to brief, yet comprehensive 
treatment. Within the past few years the subject 
has broadened so rapidly in scope, however, that 
such a treatment is no longer feasible. Conse- 
quently, although it has seemed desirable to discuss 
the background, types, revenue aspects, and the 
constitutional problems of chain store taxation, no 
attempt has been made to answer the highly contro- 
verted question: “Should state legislatures levy 
discriminatory taxes upon chain stores?’”’® Consid- 


* Harris Scholar in Political Science, Northwestern University, 
1932-1933; Fellow in Political Science, University of Wisconsin. 

1 Alabama, Arizona, Delaware, Florida, Indiana, Kentucky, Louisi- 
ana, North Carolina, South Carolina, Tennessee, Virginia, and Wis- 
consin. 

2 Alabama (Act 369, Acts of 1931), Delaware (Ch. 13, Laws of 
1927), Florida (Ch. 16071, Laws of 1933), Idaho (Ch. 113, Laws of 
1933), Indiana (Ch. 271, Laws of 1933), Kentucky (Ch. 149, Acts 
1930), Louisiana (Act No. 19, Acts 1932), Maine (Ch. 260, Laws 
1933), Maryland (Ch. 542, Laws of 1933), Michigan (Ch. 265, Laws 
of 1933), Minnesota (H. B. No. 816, 1933), Montana (Ch. 155, Laws 
of 1933), New Mexico (Ch. 73, Laws of 1933), North Carolina (Sec. 
162, Rev. Act of gg 4 South Carolina (No. $29, Acts of 1930), Ten- 
nessee (Item 57, Sec. 1, Art. III, Ch. 13, 2nd Extra Sess. Laws 1931), 
Vermont (No. 24, Laws of 1933), Virginia (Ch. 45, Laws of 1928), 
West Virginia CH. B. 112, 1933), Wisconsin (Ch, 469, Laws of 1933). 
The Arizona law was repealed this year. Florida’s ‘original act was 
declared unconstitutional in part, and the new law has cured the pre- 
vious defect. 

*Georgia (Par. 109, General Rev. Act of 1927), Maryland (Ch. 
554, Laws of Maryland 1927), and North Carolina (Sec. 162, Ch. 80, 
Rev. Act of 1927). The Maryland and North Carolina acts were de- 
clared unconstitutional. 


*The Delaware and Tennessee taxes are in this category. 
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Atlantic and Pacific Tea Company 
in 1859, is a possible contender for 
the honor. Between 1850 and 1890 
chains were established in groceries and meats, gro- 
ceries, tobacco, musical instruments, drugs, and 
furniture.® 

Actually, as Professor R. B. Westerfield has 
pointed out, “the chain era really belongs to the two 
decades just passed.” '° Some conception of the 
growth of chains can be gathered from the follow- 
ing statistics computed by the Federal Trade Com- 
mission for twenty-six kinds of business: 


Year Number of Chains Number of Stores 
rs x0. aoe Ree ee 700 4,500 
Pos Sonera axa as ok 3,000 13,500 
Leip raat Oe eps 9,400 49,200 
on OIA TARR etn. Arg a 20,000 119,600 


6° Mr. F. K. Hardy of the University of Wisconsin, who has recently 
completed a doctoral dissertation on the economic aspects of chain 
store taxation, is inclined to give a negative answer to this question. 

The administrative problems connected with this form of taxation 

have already caused serious trouble. The Arizona law of 1931 (Ch. 
Sp. Sess. Laws) failed largely because the administrators artes 
insufficient statutory power. The task of adjusting property offsets and 
determining exemptions has also caused difficulty. 

7™On this point generally, see Westerfield, R. B., “The Rise of 
the Chain Store” in 35 Cur. Hist. (1931), p. 359; Crowell Pub. Co., 
“These Merchandizing Changes and the National Magazine” in 9 Cong. 
Dig. (1930), p. 194; and Lyons, R. W., “Does the Chain Threaten the 
Nation’s Welfare” in 9 on Dig. (1930), p. 213. 

8 (1932) 141 So. 153, 15 

®Sen. Doc. 100, 72nd a 1st sess., p. 58. There is much excel- 
Jent material on the —s of chain stores in this document. 

1° Westerfield, R. B., op. cit., note 7. 

11 Sen. Doc. 100, Find Cong. Ist sess., p. XIII. 
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It has been estimated that the chains now sell 
$6,000,000,000 worth of goods annually in America,” 
own over 150,000 stores, and do about 21.9 per cent 
of the total retail trade in this country.” 


It was only natural that a growing resentment 
should have accompanied the rapid development of 
chain systems. Whether the early opposition to 
chains was based chiefly on a feeling of sympathy 
for the apparently ruined local proprietor, or on a 
fear of the consequences attendant upon a concen- 
tration of wealth in the nation, is problematical. 


The result of anti-chain sentiment was a direct 
attack upon chain systems. By an act of 1927, 
Pennsylvania required that drug stores in that state 
must be owned by registered pharmacists. The re- 
quirement applied to stockholders of corporations, 
and hence was a severe blow to the corporate drug 
chain. In Liggett Co. v. Baldridge,* this enactment 
was declared unconstitutional by the United States 
Supreme Court. 


In the same year, Maryland took even more dras- 
tic steps, declaring it to be unlawful to operate chain 
systems of over five stores in Allegany County. 
This measure, in effect an attempt to abolish chain 
stores under the police power, was held unconstitu- 
tional.*® 


One other judicial decision should be noted. In 
Dr. Miles Medical Co. v. John D. Park & Sons,'® a 
case decided in 1911, the United States Supreme 
Court held an attempt by the Dr. Miles Medical 
Company to maintain resale prices of its products 
to be in restraint of trade. The implications of the 
practice attempted by the medical company were 
far-reaching ; for, if permitted, a manufacturer could 
have eliminated price cutting and underselling on 
the part of chain systems with respect to his 
products. 


Discriminatory taxation of chains came, then, 
after other attempts to limit the growth of chain 
stores had failed. The history lying back of chain 
store taxation provides abundant support of the 
proposition that this form of taxation cannot be re- 
garded primarily as a revenue measure. In Liggett 
et al. v. Amos," decided this year, Justice Brandeis 
wrote, pointedly: 

The purpose of the Florida statute is not, like ordinary 
taxation, merely to raise revenue. Its main purpose is so- 
cial and economic. The chain store is treated as a thing 
menacing the public welfare. 

Professor Beard, writing in a similarly positive 
fashion, declared of chain store tax legislation : 

The purpose is not revenue but the destruction of multi- 
ple retail establishments. It is not claimed that they’are 
monopolies to be dissolved as contrary to public policy. 
They are not denounced as insanitary and subject to the 
police power. They are declared to be enemies of the 
public—especially local retail merchants—and are to be 
destroyed by heavy taxation.” 

To claim that chain store taxation can be inter- 
preted solely as regulatory legislation is to make, 





12 Crowell Pub. Co., op. cit., note 7. z ‘ 
(193390; S. Bureau of Census, Census of Distribution, ‘Retail Chains” 


i 
14 (1928) 278 U. S. 105. 
18 Keystone Stores, Inc. v. Huster, unreported. . 
16 (1911) 220 U. S. 373. Justice Holmes dissented in this case as 
well as in Liggett Co. v. Baldridge, note 14. 
17 (1933) 77 L. ed. adv. op. 553, 576. 
18 Beard, C. A., “Planning and Chain Stores” in 73 New Rep, 
(1932), p. 66, 
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however, an unwarranted inference. At least two 
other factors are significant: (1) The necessity of 
finding new sources of state revenue, and (2) the 
belief that chain stores do not pay their just share 
of the general property tax. 

The first of these factors needs no elaboration. 
The second deserves more careful consideration. 
There is evidence to support the contention that 
under the general property tax chains have an ad- 
vantage over unitary stores. This advantage is due 
both to difficulties arising out of the administration 
of the general property tax, and to characteristics of 
the chains themselves. The contention, however 
valid it may be, received legislative sanction this 
year, for in the new tax laws of both Wisconsin 
and Idaho,” it is provided that the chains may use 
property taxes as an offset to the chain store tax. 

The background of chain store taxation is thus 
one fraught with curiously interwoven issues of law, 
economics, tax administration, and psychology. 
Chain store taxation must be viewed in the light of 
complex and interesting setting in order to ap- 
preciate the problems involved. 


II 
Types of Chain Store Tax Laws 


OST of the laws adopted in response to the 

demand for tax measures which discriminate 
against chain stores may be classified as being either 
one or the other of two principal types. The earlier 
and still the more popular type is the graduated 
license tax, found in thirteen states today. The 
second and newer type, which is in effect in five 
states, is the graduated sales tax. Minnesota uses 
both forms of tax,?" as did formerly North Carolina.”? 


(A) The Graduated License Tax 


The basic principle of this type of tax can be 
stated simply. Under it, taxes are levied according 
to the number of stores in the chain, irrespective of 
the amount of sales of such stores. While the prin- 
ciple involved is everywhere the same, the states 
which have accepted it have manifested considerable 
diversity in adopting rate structures as the follow- 
ing table reveals: ; 


CHAIN STORE TAX AS a om. NUMBER 
1 1 


50 75 100 
Alabama .........: $1 10 15 75 75 75 75 
Qo) 5 15 15 30 50 75... 100 
esate 5 55 200 500 500 500 500 
In@iana 0.5... 3 10 20° 150° 150 150 150 
Louisiana ........ 0 15 25 50 100 200 200 
jee 1 5 10 25 50 50 50 
Masvland ........: 0 5 ao. 150 |250-.. 150-20 
Michigan ........ 0 25 50 200 250 250 250 
Minnesota ....... 0 5 5 35 (165° 155° 255 





19 (Ch. 469, Laws of 1933). Mr. Leonard Krueger, statistician of 
the Wisconsin State Tax Commission, has pointed out that the social 
philosophy underlying chain store taxation may be based on (1) the 
opinion that chains are undermining community life, (2) the pressing 
need for revenue, and (3) the tax inequality existing under the present 
system of taxation. 

2 (Ch. 113, Laws of 1933). Sec. 5-A reads: “That any person, 
firm, corporation, copartnership or association, upon which any license 
fee is imposed under this Act . . shall have the right to offset 
against such license fees all taxes paid by such licensee upon real 
property or improvements thereon, situated in the state of Idaho. .. . 

= Citations to the laws referred to in this section are not given 
because those of all effective laws are to be found in note 2. When 
reference is made to laws no longer in force, the citation is given. 
22(Secs. 162, 164 Rev. Act of 1931). 
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CHAIN STORE TAX AS LEVIED ON STORE NUMBER—Cont. 
1 5 2. S83 ff = 


Montana......... 5 20 40 80 80 80 80 
North Carolina.... 0 50 50 50 50 50 50 
South Carolina. . 5 25 SO: 325 950 350- Tse 
West Virginia..... 2 5 10 35 100 200 250 


A scrutiny of the above table would seem to indi- 
cate that the Idaho tax is most severe, but the 
weight of the tax is not as heavy as might at first 
seem apparent, for, as has already been pointed out, 
Idaho permits the use of property taxes as an offset 
to the chain store tax.2* When one considers the 
intensity of the emotion back of anti-chain store 
agitation, and the number of extreme measures in- 
troduced in state legislatures, the really remarkable 
thing about the prevailing rate structures is the 
absence of excessively high rates. The factor which 
accounts for this is probably fear of the judicial veto, 
rather than any reluctance to harass chain systems. 


(B) The Graduated Sales Tax 


Of the five states which have adopted the gradu- 
ated retail sales tax, two permit exemptions. In 
New Mexico this exemption is on sales up to 
$3,000 ; and in Vermont, which has the severest form 
of this tax, sales up to $50,000 are exempted. The 
maximum percentages imposed under the five rate 
structures are as follows: 


Menttcky «...c..2%.-. A on ae 
Minnesota ear are oT 
New Mexico EP) ) ee eh a 2.5% 
MR ch), Sinan tek weak othe 4% 
WETSCOMGER . < ksslcc cee ins 5 cad ork, 


The North Carolina law, no longer in force, pro- 
vided for a maximum of only .2 per cent.” 


The rate structures set up in the New Mexico and 
the former North Carolina law can be criticised in 
that the taxes are regressive within each of the 
grades provided by the enactments. Thus, the 
North Carolina rates, for half-yearly periods, were in 
part as follows: 


Up to $5,000 . $ 5.00 
$ 5,000-$ 12,500 12.50 
Meee Me .........0.60..es 25.00 
$25,000-$ 50,000.................... 50.00 
$50,000 $125,000.................... -_ 125.00 


and so on. 


The use of the percentage system as found in Ken- 
tucky, Minnesota, Vermont, and Wisconsin has 
greater justification. 


One important distinction should be pointed out 
in the effects of this in contrast to those of the pre- 
ceding type of law. Where the tax is levied on all 
stores, as it is in every case except Wisconsin, the 
percentage system may hit the single store with 
large sales as hard as the large chain with small 
sales per store. This is not true of the graduated 
license tax, and this very fact was urged before the 
United States Supreme Court as a reason for reject- 
ing the Indiana chain store tax law.?° 


Actually, the controversy as to which type of tax 
is the better goes to the very heart of the justness 
and purpose of chain store taxation. If you are 
aiming at absentee ownership and big business on 


3 The Idaho rates have a “retroactive” effect. That is, in a chain 


of 25 stores, a tax at the $500 rate must be paid for each store, not 
on the last five stores only. 


% See note 20. 
% (Sec. 164, Rev. Act of 1931). 
%% Jackson v. State Board of Tax Com’rs (1931) 283 U. S. 527, 535-6. 
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a horizontal and territorial scale, if regulation is to 
be the chief objective, then the graduated license tax 
would seem to be the more suitable form. But if 
revenue be also an important consideration, and the 
purpose be to equalize all kinds of competition,— 
then there would seem to be a case for the graduated 
sales tax. 


Obviously, there are many factors to be consid- 
ered, and there is no hard and fast line which one 
may draw between the effects of one type of taxa- 
tion in contrast to those of the other. Generally, 
it seems to be true that the relative burden of the 
two systems depends more upon the rates imposed 
than upon the type of rate structure employed. 
Nevertheless, in the search for methods of improv- 
ing tax systems, the controversy between a gradu- 
ated sales tax and a graduated license tax is an 
important one. 


(C) Miscellaneous Types 


The taxes in Delaware, Tennessee, and Virginia, 
commonly called chain store taxes, have a very 
dubious claim to such a title. The Delaware tax is 
composed of a flat rate plus a proportional non- 
resident property tax. It does not apply to those 
chains which are owned by the citizens of Delaware. 
The Tennessee tax is one on capital stock and it is 
not progressive. The Virginia tax is levied on ware- 
houses only, and, in the words of C. H. Morrissett, 
the State Tax Commissioner, “hardly deserves the 
name” of “chain store legislation.” * 


Mention ought to be made of the system which 
Florida unsuccessfully attempted to establish, 
namely, a license tax graduated according to the 
number of stores and their location by counties.” 
The United States Supreme Court ruled that this 
rate base was unreasonably discriminatory and con- 
trary to the guarantee of equal protection of the 
laws.”° 


Another type of chain store tax legislation which 
will probably receive more attention in the future 
is exemplified in the bill introduced by Senator Nolte 
in the Missouri Senate. This bill*° authorized 
“municipalities to license and regulate branch or 
chain stores.” Under this proposal, each city was 
to be permitted to levy a tax on chain stores within 
its limits, but the maximum possible tax was made 
dependent upon the population of the city imposing 
the tax. The purpose of such bills is to overcome 
the effect of court decisions which have held that 
municipalities might not levy special chain store 
taxes. It need only be noted that such bills, if 
enacted, could hardly make for uniformity in local 
tax systems. 


III 
Chain Store Tax Laws as Revenue Measures 


HE tardiness with which state tax reports are 
issued, the diversity in manner of administra- 
tion, and perhaps a general reluctance on the part 
of administrators, make it difficult to ascertain the 





27 Letter, dated August 15, 1933. 

si 15624, Laws 1931). 

»® Liggett et al. v. Amos (1933) L. ed. adv. op. 553, 
® (No. 121, 1933). 
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amounts of revenue secured by the various states 
from chain store taxation. An inquiry addressed to 
the administrators in the respective states yielded, 
for the writer, only partially satisfactory results. 
What answers were obtained are presented below. 
No attempt was made to secure figures from those 
states inaugurating chain taxes this year. Replies 
were received from Alabama, Arizona,*', Florida,®? 
Kentucky, North Carolina, South Carolina, Vir- 
ginia, and Wisconsin. . 

In Alabama the amount of revenue secured from 
the graduated license tax for the ten months ending 
August 1, 1933, was $28,609.64. The total secured 
by Arizona for the six months period beginning 
July 1, 1932, was $13,861. Florida received 
$54,871.56 for the year ending August 27, 1933. The 
receipts for North Carolina were $65,347 for the 
twelve months ending May 31, 1933. South Caro- 
lina was the recipient of $246,458 for the years 1930, 
1931, and 1932, and for the first six months of 1933,— 
$79,952. Wisconsin secured $169,745 for the year 
period ending June 30, 1932; and the anticipated re- 
turn for the first six months of the new law is about 
$400,000. 

Under the graduated sales tax, North Carolina 
received $426,889.59 for the twelve months ending 
May 31, 1933. No definite figures were available 
from Kentucky because several chains have posted 
cash bonds, hoping the tax enactment will be de- 
clared unconstitutional. The Virginia chain store 
legislation has yielded, according to C. H. Morris- 
sett, the State Tax Commissioner, approximately 


$30,000 annually. 


Only in Wisconsin has the amount of revenue 
secured exceeded the estimated return. The cost of 
administering the tax for the periods as given above, 
where known, was as follows: Alabama, $5,310.03; 
Florida, $500; Virginia, 3 per cent; and Wisconsin, 
for a one and a half year period, $10,000. 

On the basis of the figures obtained, one is not 
warranted in drawing very definite conclusions. It 
does seem to be true that as a revenue measure, 
chain store taxation has been disappointing, but for 
the years concerned it can hardly be said that this is 
surprising. The amounts in all cases are significant, 
but not so large as to substantiate a contention that 
chain store taxes will furnish a large part of state 
revenue in the future.** 


When the graduated license tax is contrasted with 
the graduated sales tax as a revenue measure, two 
inferences seem valid. In the first place, the gradu- 
ated sales tax, where applicable to all stores, can 
be used as both a sales tax and a chain store tax. 
In other words, by means of the graduated sales tax, 
two birds, so to speak, may be killed with one stone. 
No substantial increase in administrative costs 
ought to be necessary. The amount of revenue de- 
rived under this type of law, as is illustrated by the 
experience of North Carolina, can be much greater 
than that received under the graduated license tax 
because of the larger number of stores affected. A 





31 (Ch. 9, Sp. Sess. Laws 1931). This act was repealed in 1933. 

This Florida law was declared unconstitutional in part. See 
notes 28 and 29. 

33The amount received in Wisconsin may be compared with the 
$16,501,340 derived from the gasoline tax and the $49,408,498 received 
from all sources. See Rept. of Wisconsin Tax Com. for 1932, Table 57. 
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tax, only slightly progressive, would be a revenue 
yielder, and not unduly severe on chain systems. 

In the second place, it is to be noted that the 
graduated sales tax, applicable to all stores, reaches 
big business generally by bearing as heavily upon 
a department store having sales of $500,000 yearly 
as upon a chain consisting of ten stores, each doing 
a $50,000 annual business. This confirms the sug- 
gestion that the selection of which type of law is 
to be used in a particular state depends finally upon 
the purpose of the enactment. 

The effect of imposing chain store taxes to coun- 
teract alleged discrimination in favor of the chain 
store under the general property tax cannot be 
judged as yet, for the two taxes levied with this 
obvious objective were passed in 1933. The result 
of the Idaho and Wisconsin experiment, which per- 
mits the use of property taxes as an offset to the 
chain store tax will be awaited with interest.*4 
Under the Wisconsin law some difficulty in the dis- 
tribution of the tax receipts seems probable, for, 
while the chain store tax is a source of state revenue, 
the property tax is principally a local tax. 


IV 
Constitutional Questions 


N 1927 the principal problem connected with 

chain store taxation was legal; and, indeed, it 
was not until 1931 that there was any degree of 
certainty that any kind of discriminatory chain store 
taxation was permissible under the federal constitu- 
tion. The preponderance of authority seemed to 
favor the view that such taxes were void.*® 

In all, the constitutionality of eleven state chain 
store taxes has been contested in the courts. In 
five cases the enactments were finally sustained ; in 
six they were held void. Of the four acts which 
have reached the United States Supreme Court, 
three have been upheld. The lower federal courts 
have upheld two and rejected two. State supreme 
courts have sustained three enactments and rejected 
two; while the lower state courts have declared 
two acts unconstitutional. Thus there have been 
fifteen significant decisions involving the constitu- 
tionality of eleven state chain store tax measures.** 

The same four issues bob up in these cases with 
more or less persistence. So much so is this true 
that it is now possible to draw rather definite rules 
from the judicial opinions on these points, and to 
the legislator, seeking security for the law-making 

34 See notes 19 and 20. ‘ 

35 Predictions were made to this effect, chiefly on the basis of 
Quaker City Cab Co. v. Pennsylvania (1928) 277 U. S. 389. See, for 
example, the notes in 40 Yale L. Jour. 431 and 17 Va. L. Rev. 313. 

% The laws and the court citations are as follows: Florida (Ch. 
15624, Laws 1931), void, Liggett et al. v. Amos (1933) 77 L. ed. adv. 
op. 553, reversing (1932) 141 So. 153; Georgia (Par. 109, Gen. Rev. 
Act of 1929), void, F. W. Woolworth Co. et al. v. Harrison et al. 
(1931) 171 Ga. 891, 156 S. E. 904; Indiana (Ch. 207, Laws of 1929), 
valid, Jackson v. State Board of Tax Com’rs (1931) 283 U. S. 527, 
reversing (1930) 38 F. (2d) 652; Kentucky (Ch. 149, Acts 1930), 
valid, oore et al. v. State Board of Charities and Corrections et al. 
(1931) 239 Ky. 729, 40 S. W. (2d) 349; Maryland (Ch. 554, Laws 
of Maryland 1927), void, Keystone Stores, Inc. v. Huster, unreported ; 
Mississippi (Ch. 90, Laws of 1930), void, Penny Stores, Inc. v. Mitchell 
(1930), unreported; North Carolina (Sec. 162, Ch. 80, Rev. Act 1927), 
void, Great A. & P. Tea Co. v. Doughton (1928) 196 N. C. 145, 144 
S. E. 701; and (Sec. 162, Rev. Act 1929), valid, Great A. & P. Tea 
Co. v. Maxwell (1931) 284 U. S. 575, affirming (1930) 199 N. C. 433, 
154 S. E. 838; South Carolina (No. 574, Acts 1928), void, Southern 
Grocery Stores, Inc. v. S. C. Tax Commission (1928), unreported; and 
(No. 829, Acts of 1930), valid. Southern Grocery Stores, Inc. v. S. C. 
Tax Commission (1932), 55 F. (2d) 931; Virginia (Ch. 45, Laws of 


1928), valid, Great A. & P. Tea Co. v. Morrissett (1931) 283 U. S. 
548, affirming (1931) the U. S. Dist. Ct. for the Eastern Dist. of Va. 
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process, this is fortunate, especially when one con- 
trasts the present with the doubtful days of about 
five years ago.*” 

It will be noted that only one decision has been 
rendered which involves a graduated sales tax. In 
Moore et al. v. State Board of Charities and Correc- 
tions et al.,3* the Kentucky law of 1930 was upheld. 
This, in itself, may be an indication of that form of 
tax law which will most easily conform to consti- 
tutional requirements.*® 


(A) Equal Protection and Requirements of Um- 
formity 

The clause in the Fourteenth Amendment guaran- 
teeing to all persons the equal protection of state 
laws and the uniformity clauses in state constitu- 
tions have given rise to the most controverted 
constitutional problems in state taxation of chain 
stores. What is involved is essentially the reason- 
ableness of distinguishing between chains and inde- 
pendents for purposes of taxation. 

While there is no doubt that, under the Federal 
Constitution, the states may classify under the tax- 
ing power,“ it is an established rule of law that such 
classification must be reasonable and not arbitrary.** 
The specific point, primarily economic rather than 
legal, faced by the courts is whether there is suffi- 
cient distinction between independents and chains 
to warrant differential treatment. Although the ex- 
istence of retailers’ voluntary “alliances” and depart- 
ment stores makes the answer to this issue far from 
obvious, the conclusion of the United States Su- 

C in the Jack 42 re-affi 1 in th 
preme Court in the Jackson case,” re-athrmed in the 
Florida case,** seems to be decisive. There is a valid 
basis for distinction. 

This has been the most important ruling under the 
equal protection clause, but not the only one. Con- 
clusions respecting equal protection and uniformity 
which are, in the light of present decisions, good 
law, may be summarized as follows: 

(1) The Supreme Court has upheld and re- 
affirmed the principle that the distinction between 
chains and independent units is sufficient and rea- 
sonable for classification purposes.** Justice Brown. 
dissenting in the Florida case,*® inferred that what 
constituted a sufficient and reasonable distinction in 
Indiana might not be sufficient and reasonable for 
Florida. 

(2) The Supreme Court has rejected an enact- 
ment embodying a rate structure based on the loca- 
tion as well as the size of the chain. The use of the 
county as a basis for distinguishing between chains 
was held to have no reasonable relation to the 
purpose of chain store taxation. This was the con- 
clusion of the Florida case,** decided this year, 

37 The law notes on this subject are very numerous but not very 
thorough. See, Col. L. Rev. 31:145; Com. L. Jour. 35:729, 36:66, 
36:151; Har. L. Rev. 44:456, 44:1295; Ia. L. Rev. 16:427, 17:72; 
Ind. L. Jour. 7:179; Law and Labor 13:128; Law Notes 35:104; 
Mich. L. Rev. 30:274; N. C. L. Rev. 7:115; N. D. Law 4:491; St. 
Louis L. Rev. 16:207; St. John’s L. Rev. 6:163, 7:351; S. Cal. L. Rev. 
4:140; Va. L. Rev. 17:313, 19:722; and Yale L. Jour. 40:431. 

38'(1931) 239 Ky. 729, 40 S. W. (2d) 349. 

% This is evidently a conclusion of 40 Yale L. Jour. ?- 

4 Magoun v. Ill. Trust & Savings Bk. (1898) 170 U. S. 283. 

41 Quaker City Cab. Co. v. Pennsylvania (1928) 277 u "S. 389, 

42 Jackson v. State Board of Tax Com’rs (1931) 283 U. S. 527. 

43 Liggett et al. v. Amos (1933) 77 L. ed. adv. op. 553. 

44 See cases cited in notes 42 and 43. 

® Liggett et al. v. Amos (1932) 141 So. 153, 168. A similar con- 
tention was rejected in Southern Grocery Stores, set: 0° S.C... (Fax 


Com. (1932) 55 F. (2d) 931, 933. 
%@ Tiggett et al. v. Amos (1933) 77 L. ed. adv. op. 553. 
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against which Mr. Justice Brandeis vigorously pro- 
tested. 


(3) While state supreme courts have not had the 
opportunity of accepting the ruling of the United 
States Supreme Court on the interpretation of equal 
protection and applying the reasoning of the Court 
to justify classification under rules of uniformity in 
state constitutions, it would seem that, insofar as 
the _— are almost identical, such will be the 
case.*? 


(4) Raut protection forbids * ‘retroactivity.” The 
use of the term “retroactive” is unfortunate, but it 
has been adopted by the courts. No time element 
is involved. Judge Clarkson considered that the 
North Carolina Act of 1927 was retroactive in ef- 
fect.4® Thus, in this case, while five stores were 
exempt from taxation, with the addition of a sixth 
store to a chain, not only was the sixth store taxed 
but the first five as well. This issue was mentioned 
in a later North Carolina case,*® and seems to have 
had an important bearing in the South Carolina 
case.°° Even the Supreme Court has taken cog- 
nizance of this issue, and though not stressed it was 
probably a reason for rejecting the Florida act.* 
The recently enacted tax laws show that legislators 
have been on guard in adopting provisions not 
“retroactive” in their effect. 


(5) The fact that a state law may be so adminis- 
tered as to exempt certain parties from the operation 
of the tax is not a violation of equal protection as 
long as a remedy exists by means of which an indi- 
vidual may compel an equitable administration of 
the law. This was the ruling of the Supreme Court 
of Florida, which, on this point, was upheld by the 
United States Supreme Court.*? 


(B) Due Process 


The fourteenth amendment to the Federal Consti- 

tution requires that no state may 

deprive any person of life, liberty, or property, 
without due process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws. 
Courts have had difficulty in pointing out any guar- 
antees arising under “equal protection,” which are 
not already secured by “due process.” ** Justice 
Brandeis, in his dissent to the decision of the Florida 
case,°* attempted to make a distinction as applied 
to chain store taxation. He wrote: 

The clear distinction between the equality clause and 
the due process clause of the Fourteenth Amendment 
should not be overlooked in this connection. The mandate 
of the due process clause is absolute. That clause is of 
universal application. It knows no classes. It applies alike 
to corporations and to individuals. The equality 
clause, on the other hand, is limited in its operation to 
members of a class. 

The problems arising under due process, except 
so far as due process may include equal protection, 
are not those primarily of classification, but those of 

(Continued on page 32) 


“The best discussion of uniformity provisions is in the second 
North Carolina "9: see s 36. 


48 Great Tea Co. v. Doughton (1928) 196 N. C. 145, 144 
SS EB 3eR; 705. 
® Great A. & P. Tea Co. v. Maxwell (1930) 199 N. C. 433, 154 
Ss. E. 838, 843. 
50 Southern Grocery Stores, Inc. v. S. C. Tax Com. (1928), unre- 
ported. 


51 Tiggett et al. v. Amos — 77 L. ed. adv. op. 553, 557. 
52 Tbid., 560-1; 141 So. 153, 160-1 


pote Willoughby, W. W., Constitutional Law of the U. S. (1930), 
Se Liggett et al. v. Amos (1933) 77 L. ed. adv. op. 553, 579-80 
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JAMEs W. MartTIN 
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Retail Sales Taxes 

INGLE turnover taxes, levied on retail sales 

have been adopted by a number of state gov- 
ernments since 1930; although prior to that date no 
state was imposing this particular type of tax. 
However, since 1921, Louisiana has imposed on re- 
tail merchants a graded license which is similar in 
many respects to a retail sales tax. Since 1930 laws 
levying retail sales taxes at graduated rates have 
been passed in four states, and uniform-rate retail 
sales tax laws have been passed in seven states. Ten 
of these eleven laws were passed in 1933. 


Graduated Retail Sales Taxes 


The five states levying graduated retail sales 
taxes are Kentucky, Vermont, Minnesota, New Mexico 
and Wisconsin. Louisiana with its graded license tax, 
for some purposes, may be included in this group. 
Kentucky’s law, adopted in 1930, imposes a tax on 
all retail merchants doing business in the state; rates 
are graduated progressively as sales increase. The 
graduation feature is particularly significant in that 
aggregate sales of all branches of a chain store or- 
ganization determine the classification into which 
that business falls for rate purposes. The Vermont 
law is similar to Kentucky’s. The New Mexico law, 
now suspended, levied a graded license tax on retail 


-merchants, the rate varying so that, in general, the 


ratio of tax to sales increased with increased sales 
volume. However, the rate structure under this 
law is such that the ratio is erratic before sales reach 
half a million. The Minnesota and Wisconsin laws 
impose a tax on retail chain store organizations only, 
the amount of the tax varying in the former with 
both number of stores and volume of sales. While 
the Minnesota and Wisconsin taxes are not strictly 
general sales taxes, they have much in common with 
the other three discussed here. Although all five 
of these laws were expected by their instigators 
to raise needed revenue and were passed at a time 
when state governments were looking for new tax 
sources, it is probable that the primary purpose in 
each case was to add.to the burden of chain store 
organizations and large retailers in general without 
imposing corresponding burdens upon small, inde- 
pendent retailers. Certainly, large retail organiza- 


tions are the only group whose tax burdens are 
materially affected. 


Scope and Exemptions 


In each case, these graduated retail sales taxes 
are imposed as business taxes; and, in general, the 
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scope of the tax does not include isolated casual 
sales but is extended only to those merchants main- 


taining a place of business where goods, wares, and 
merchandise are sold at retail. 


The Vermont rate schedule is so arranged that 
merchants whose gross volumes of sales amount to 
less than $50,000 are not subject to tax liability 
under the law. The Minnesota statute allows each 
taxpayer an exemption equal to the volume of sales 
of any one store; while the Wisconsin Act applies 
only to those operating two or more stores. The 
Kentucky and New Mexico laws do not provide 
initial exemptions designed to limit application of 
the tax to chain stores or large businesses, as do the 
Vermont and Minnesota laws. 


Both the Kentucky and Vermont laws provide 
that the taxpayer may take credit against the tax 
liability under the retail sales tax for tax liability 
under any special state license, excise, occupational 
or corporation license tax under other laws not to 
exceed the amount of retail sales tax. Vermont also 
allows credit to be taken for any tax on income from 
retail store business paid to the state or for tax on 
gasoline used in such business and for tax on real 
and personal property used in the retail store busi- 
ness paid in the state; and Wisconsin allows a credit 
for property tax paid on merchants stock in the case 


of stores more than 50 per cent of the sales of which 
are retail. 


The Minnesota law exempts those selling fuel, 
lumber, building material, gasoline, oils, and grain, 
if the gross sales from such products equal or exceed 
95 per cent of the total gross sales; and sales of these 
products may be deducted from taxable gross sales 
by all taxpayers. Cooperative associations organ- 
ized in good faith under the laws of the state are 
also exempt. The New Mexico tax is levied as an 
occupation tax on dealers in merchandise exclusive 
of liquors, oils, and motor fuels. Peddlers, itinerant 
vendors, and dealers in new cars are exempt. 


The Louisiana retail merchants’ license tax, which 
provides slight graduations, both progressive and 
regressive, is imposed on every business selling 
merchandise at retail. However, farmers or planters 
having stores which sell supplies to their employees 
on their farms or plantations are not classed as mer- 
chants under the law. The Louisiana tax law differs 
from the other five considered in this section in that 


a separate license must be taken out for each estab- 
lishment. 
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Classification and Rates 


Classification and rates applicable to such sales as 
fall within each classification provided under these 
four graduated retail sales tax laws and the two 
graded retail merchants’ license tax laws are de- 
picted in Tables VII and VIII. The effective tax rate, 
or ratio of tax to sales, under these laws is shown in 
Table IX and Charts 1 and 2 (omitting Wisconsin). 
The Louisiana law sets up twenty-eight classifications. 
The effect of this schedule is to impose a tax which 
takes a proportion of gross sales varying both as to the 
class and as to the position of the taxpayer within a 
given class. Variations are regressive within each class, 
and are highly regressive on those within the first 
class. However, the rate of tax on sales of the 
majority of merchants will vary not more than 0.02 


Table VII 


KENTUCKY, VERMONT, MINNESOTA, AND WISCONSIN 
RETAIL SALES TAX RATE SCHEDULES 
(Sales in thousands of dollars; rates, per cent of sales applicable 
to opposite bracket) 



































Kentucky Vermont 
Volume of Sales Rate Volume of Sales Rate 
0 to 400... 0.05 50 to 100 0.125 
400 to 500.. 0.1 100 to 200. 0.25 
500 to 600.. 0.25 200 to 500 a 0.5 
600 to 700 0.4 500 to 750.... 1.0 
700 to 800. 0.55 750 to 1,000.. 35 
800 to 900 ; 0.7 1,000 to 1,250 2.0 
900 to 1,000..... 0.85 1,250 to 1,500 2.5 
Over 1,000.. 1.0 1,500 to 1,750 3.0 
1,750 to 2,000 3.5 
over 2,000... 4.0 
Minnesota é 
Volume of Sales Rate Number Tax 
of Stores per Store 
0 to ioe... 0.05 aren $ 5.00 
100 to 200... 0.1 10 to 20 15.00 
200 to 300 0.15 20 to 30 35.00 
300 to 400 0.2 30 to 40 65.00 
400 to 500... 0.25 40 to 50 : 105.00 
500 to 600.. 0.3 More than 50 155.00 
600 to 700... 0.4 
700 to 800. 0.5 
800 to 900. 0.6 
900 to 1,000... 0.75 
Over 1,000 1.0 
Wiscons.n 
Volume of Sales Rate Volume of Sales Rate 
Dy Serre « 2,000 to 3,000............. 0.50 
106 te SUO...... " 0.35 gunee Ob Gee... .....-s.. BSS 
500 to 1,000..... ince ee 4,000 to 5,000............ 0.60 
1,000 to 2,000. . ron 5,000 and over . 0.65 





Table VIII 


NEW MEXICO AND LOUISIANA RETAIL MERCHANT’S 
LICENSE TAX SCHEDULES 











New Mexico Louisiana 
Classification, Vol- Amount Classification, Volume Amount 
ume of Sale of Tax of Sales of Tax 
0 to $ 3,000.. - - $ So w.% .SO....<- 8 5 
3,000 to 10,000..... 15 5,000 to 10,000..... 10 
10,000 to 20,000........ 20 10,000 to 400... .. 15 
20,000 to 50,000........ 50 15,000 to 20,000..... 20 
50,000 to 75,000...... ’ 75 20,000 to 25,000..... 25 
75,000 to 100,000........ 125 25,000 to  30,000..... 30 
100,000 to 150,000........ 250 30,000 to 40,000..... 35 
150,000 to 200,000........ 650 40,000 to 50,000..... 50 
200,000 to 300,000........ 1,250 50,000 to POM « o.03% 60 
300,000 to 400,000...... 1,950 75,000 to 100,000..... 90 
100,000 to 150,000..... 120 
Sales over $400,000 taxed $1,950 150,000 to 200,000..... 180 
plus $25.00 each additional $1,000 200,000 to 250,000.... 250 
of sales. 250,000 to 300,000..... 300 
300,000 to 400,000 .... 360 
400,000 to 500,000..... 500 
500,000 to 600,000..... 650 
600,000 to 750,000..... 800 
750,000 to 1,000,000.... 900 
1,000,000 to 1,500,000..... 1,200 
1,500,000 to 2,000,000..... 1,800 
2,000,000 to 2,500,000..... 2,400 
2,500,000 to 3,000,000... 3,000 


3,000,000 to 3,500,000..... 3,600 


3,500,000 to 4,000,000. . 4,200 
4,000,000 to 4,500,000. 4,800 
4,500,000 to 5,000,000. .... 5,400 
5,000,000 and more........ 6,000 





ZINE January, 1934 
per cent from 0.1 per cent, and, as a license must be 
procured for each establishment, few if any retailers 
come within the classification over $5,000,000, upon 
which the tax rate is highly regressive. 


The New Mexico law provides ten sales volume 
classes for retailers whose annual sales are less than 
$400,000, and each additional thousand dollars of 
sales above $400,000 places the taxpayer in a new 
class. The schedule is so arranged that, although 
the effective tax rates on those with annual sales 
under $400,000 vary quite erratically, there is a 
tendency for this ratio to be graduated progressively 
as sales volume increases; and the progressive 
graduation on those with annual sales above 
$400,000 is comparatively smooth. An interesting 
feature of this law provides a tax of $250 on a mer- 
chant with $149,999 of sales, and a tax of $650 on a 
merchant with $150,000 of sales. 


While the Louisiana and New Mexico laws levy 
a material tax upon small retail concerns, those of 


Chart 1 


EFFECTIVE RATES, GROSS RETAIL SALES TAXES 
IMPOSING GRADUATED RATES 








Rates, per cent 

















Sales in millions of dollars 


Kentucky, Vermont, Minnesota, and Wisconsin im- 
pose no tax or a very low rate tax on small retailers ; in 
the latter group the significant increases in rates affect 
only retail organizations with comparatively large 

volume of sales. The Kentucky tax is ee Rene 
levied on all retailers, a low rate applying to those 
whose sales are under $400,000. As sales increase 


Chart 2 


EFFECTIVE RATES, GROSS RETAIL SALES TAXES 
IMPOSING GRADUATED RATES 

















Rates, per cent 

















Sales in thousands of dollars 
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above this figure, a progressively higher rate is lev- 
ied. The effective rate of tax, as shown in Chart 2, 
progresses sharply on sales between $400,000 and 
$3,000,000. However, the credit offsets in many in- 
stances materially affect the increase of the tax 
burden under this law. A majority of independent 
retailers with sales volumes less than $50,000, and 
a goodly percentage of those with sales volumes less 
than $400,000 are entirely relieved by the credit al- 





Table IX 


RATIO OF GROSS TAX LIABILITY TO SALES UNDER FIVE 
STATE GRADUATED RETAIL SALES TAX LAWS# 





Ratio of Tax to Sales, per Cent 


Amount . 
of Sales N. M. La. Ky. Vt.» Minn.°* 
$ | eee 1.000 .500 -050 
SEE .299 .167 -050 
Eo estes 5 Fat -500 .167 -050 
ae ee -300 -100 .050 
es ae .300 -200 .050 
a ah -150 .100 .050 
T0000. .....5:- AEA -200 -150 -050 
I x do o'e diares 3 Ps -100 .050 
I oe sces 1133 1133 .050 
RS i kaa vest -100 -100 .050 
0 eee .250 125 -050 
Sf .200 .100 -050 
5 eee ae .200 -120 .050 
OS eee : 167 -100 -050 
CO eer: .167 -117 .050 
“Se 125 .087 .050 
os Ae Bs 125 -050 
49,999..... gress -100 -100 -050 
Le en ee .150 .120 -050 a) 
| eg .100 .080 .050 .042 
| aa -167 .120 -050 .042 
a 125 .090 .050 -063 
I akc Boies .250 .120 .050 .063 
149,999. La rete .167 -080 .050 125 -023 
| ae be -433 -120 -050 125 .023 
Lk ae yo 325 .090 -050 .156 .033 
a ee -625 125 .050 -156 .033 
8 aes ss .500 100 .050 225 .048 
oA .500 .120 .050 .225 .048 
GT 0.0.69 nee es -417 .100 .050 .271 .058 
So, ee . .650 -100 -050 .271 -058 
399,999....... xe 1.113 -090 -050 .328 -084 
a o's Bee 1.113 125 .050 .328 -084 
a 1.390 .100 -060 .363 .109 
ere 1.390 .130 .060 -363 -109 
ee 1.575 108 -092 -469 .138 
ina a Ae ee 1.575 «833 .092 -469 -138 
aE 1.707 eae -136 545 165 
OIG 56 lo iacoicne.ecece 1.760 .107 .163 Be! -183 
| ce ae 1.760 .120 -163 -575 -183 
as 2 ROLE 1.806 2ke .188 -633 .198 
Fo oo ceo 1.883 .100 .244 .729 .235 
yi Oe 1.945 -090 -305 .806 .275 
FS 1.945 .120 305 .806 .275 
1,499,999. .... 2.130 .080 aoe 1.288 .516 
SO! ee 2.130 .120 537 1.288 .516 
ee ra 2.223 -090 653 1.728 -670 
-A re 2.229 -120 653 1.728 -670 
tT eee 2.278 -090 422 2.183 778 
pa! ae 2.278 -120 722 2.183 778 
2,999,099 .......... 2.315 .100 -768 2.458 -867 
3,000,000...... 2.315 .120 -768 2.458 .867 
6 Se 2.361 .105 .826 2.864 -939 
2 | eee 2.361 -120 -826 2.864 .939 
ha 2.389 .108 .861 3.091 -982 
J ere 2.389 -120 .861 3.091 .982 
Nh 2.407 -100 .884 3.243 - 1.011 
fee ee 2.420 .086 -901 3,351 1.031 
2! oer 2.430 -075 913 3.432 1.047 
DOGO. ss ec cae 2.438 .067 .923 3.459 1.059 
10,000,000 . 2.445 .060 931 3.546 1.069 








a . Disregarding credits and offsets. 
> No tax is imposed on first $50,000 of sales. 
© Assuming $50,000 average sales per store, in order to take into 
account the effect of the tax on the number of stores, and assuming that 
the exemption is $100,000 in each case. Were the exemption larger, or 
the number of stores fewer, as might easily be the case. the effective rate 
would be lower; or the effective rate would be higher if the exemption 
were smaller or the number of stores greater. 
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lowances of additional tax burden under this law. 
Independent retail grocers are particularly favored 
by this scheme; or it may be said that the burden 
of business taxes paid the state by retailere is more 
nearly equalized between grocers and incorporated 
businesses, on one hand, and other retailers and un- 
incorporated businesses, on the other, as Kentucky’s 
license tax system practically excludes the latter 
group from payment of any business taxes except 
those imposed by the retail sales tax. Thus, except 
in those cases in which license taxes exceed gross 
sales tax liability, the retail sales tax measures the 
total state business tax liability of retail merchants 
operating in Kentucky (ignoring the corporation 
license tax). 

The Vermont retail sales tax schedule provides 
sharply graduated rates, the 4.0 per cent on sales in 
excess of $2,000,000 being the highest rate levied by 
any state upon general retail sales. However, 
credits and offsets are even greater than in Kentucky 
in relation to the effective burden of the tax. It is 
significant that no tax is imposed by the law upon 
merchants with sales less than $50,000; this class 
includes a large proportion of retail merchants. 

The Minnesota law, by providing exemption from 
payment of the tax on an amount equal to the sales 
of any one store, applies to only chain store organi- 
zations. In some instances, the initial exemption 
may reduce the rate of tax paid considerably below 
that normally effective. The effective Minnesota 
rate, including the per-store tax, will be different for 
each taxpayer. While Wisconsin has adopted the 
principle of graduation found in Minnesota, the rates 
vary in such way that progression is very gentle. 
Wisconsin has employed the gross sales tax with a 
license based on the number of stores, which would 
become effective if the sales tax were found invalid. 


Uniform-Rate Retail Sales Taxes 


While the six graduated-rate retail sales tax laws 
just discussed seem, in each case, to have been moti- 
vated largely by some consideration other than that 
of raising revenue, the laws providing uniform-rate 
retail sales taxes that have been adopted in Pennsyl- 
vania, New York, Utah, Illinois, Oklahoma, Cali- 
fornia, and Michigan were provided primarily for 
revenue. Five of them, as shown in Table I, pro- 
vide for automatic termination of the tax, the Penn- 
sylvania law remaining in force for only a six-month 
period preceding February 28, 1933. The Utah law 
empowers the governor to terminate the law at any 
time that he may deem the emergency relief for 
which the tax was adopted no longer necessary. 

These tax laws are compared in Table X as to 
basis, rate, measure, and exemptions. The scope of 
each is almost self-evident from the table. Each 
law levies the tax on transactions involving the 
transfer of tangible personal property by retailers to 
consumers; three of them exclude isolated casual 
sales, doubtless for administrative reasons. Others 
exclude sales by farmers of their own products prob- 
ably for both administrative and political reasons. 
New York’s law is interesting in that it attempts to 
take account of ability-to-pay by exempting sales of 
food for human consumption, thus meeting in part 
one of the soundest criticisms that has been made 
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Table X 


January, 1934 


BASIS, RATE, MEASURE, EXEMPTIONS UNIFORM RATE RETAIL SALES TAXES 

































































State Basis of Tax Rate, Measure Exemptions 
per Cent 

Calif. Privilege of selling tangible per- 2.5 Gross receipts from sales not|Cash discounts and refunds not taxed. Gross receipts which 
sonal property at retail. including casual sales. state is powerless to tax; sales of gas, electricity or water 

through pipe lines or mains; sales of gold; sales of motor 
fuels otherwise taxed; and service charges. 

[ll. Privilege of engaging in business 2.0 Gross receipts (normally cash|Sales the state is powerless to tax. Refunds deducted from 
of selling tangible personal receipts) from sales of tangi-| gross receipts figure. 
property at retail in state. ble personal property at retail 

not including casual sales. 

Mich. Privilege of making sales at re- 3.0 Gross proceeds received in con-| $600; credits — refunds for returned goods; proceeds from 
tail of tangible personal prop- sideration of sales of tangible} sales to the U. S. government, the state, its departments, 
erty in ordinary course of sell- personal property at retail in| institutions and subdivisions and proceeds the state is pow- 
er’s business. state, not including casual] erless to tax. 

sales. 
N.Y The privilege of selling tangible 1.0 Receipts from sales of tangible] Receipts from sales for human consumption of cereals, milk, 
personal property at retail. personal property. meat, fish, eggs, vegetables and their products; coffee, tea, 
and coffee substitutes; sugar, cocoa, and their products 
other than candy and confections; receipts from sales of 
motor fuels taxed by state under other laws; electricity, 
gas, steam and water through pipes and mains; and re- 
ceipts which the state is powerless to tax. Persons with 
quarterly receipts less than $1,250 exempt; those with sales 
from $1,250 to $2,500 exempt on difference between sales 
and $1,250. Refunds and cancelled sales agreements not 
4 taxed. 

Okla. Gross proceeds of sales at retail 1.0 Gross proceeds of sales. Sales of raw products from farms by producers or owners; 
of tangible personal property ; sales of gasoline, cigarettes and other commodities subject 
admissions; electricity and to selective excise tax; admissions to state or county fairs; 
gas; telephone, telegraph or and sales by the state or municipal subdivisions. 
radio-casting services; food 
and drink by hotel, restaurant, 
etc. 

Penn. Sales of tangible personal prop- 1.0 Gross income of vendors arising] Farmers who sell their own products, sales to the U. S. gov- 
erty by vendors to consumers from taxable sales of tangible] ernment, and sales not within the taxing power of the state. 
and sales not for resale. personal property. 

Utah Retail sales of tangible personal 0.75 Purchase price paid or charged.| Sales otherwise subject to state excise tax; sales to the state, 


property, meals, admissions, 
and public utilities for domes- 
tic or commercial consumption. 





| 





of general sales taxes. However, there is no doubt 
that this provision considerably increases adminis- 
trative difficulties. Two of the laws include sales of 
service by public utilities and certain other service 
enterprises within the scope of the retail sales tax. 


Mercantile and Manufacturing License Taxes 


OLUME of business, gross receipts, gross sales, 

or gross purchases has been in use as a measure 
of taxes imposed upon mercantile and manufactur- 
ing concerns in a few states for a considerable length 
of time. Such taxes or licenses were integral parts 
of the tax systems of Delaware, Pennsylvania, Con- 
necticut, Louisiana, and Virginia long before the 
current movement toward state sales taxes had 
gained much impetus. On the whole, it can be said 
that these taxes were imposed as business licenses, 
rather than sales taxes, although they resemble low- 
rate multiple turn-over taxes imposed upon selected 
types of transactions. A North Carolina revenue 
law of 1931 imposed a graded license tax upon all 
merchants; and that same state, by its Emergency 
Revenue Act of 1933, effective for two years, im- 
poses a tax upon retail and wholesale merchants 
measured by volume of sales. North Carolina’s law 
is unique among the newer tax laws in that it levies 
a tax only upon wholesalers and retailers. 


The Pennsylvania tax is levied on wholesale mer- 
chants, retail merchants, and dealers at exchanges 
or boards of trade vending goods, wares and mer- 
chandise. The tax is measured by gross receipts. 
The North Carolina Emergency Revenue Act of 1933 
imposes a tax upon the privilege of engaging in the 
business of merchandising and is collected from re- 
tail and wholesale merchants. The measure of the 
tax is the volume of sales. The law states that this 
tax is imposed as a means of raising extraordinary tax 


its departments or institutions and political subdivisions ; to 
the U. S. government; and sales the state is powerless to 
| tam: 


revenues to meet a supreme emergency occasioned by 
shrinkage of the ordinary state revenues and as a relief 
from property taxes. The Delaware law imposes a 
privilege tax at low rates on wholesale and retail mer- 
chants measured by purchases, and on manufacturers 
measured by gross receipts. Connecticut imposes a tax, 
measured by gross receipts, upon unincorporated mer- 
cantile and manufacturing concerns only. Under 
each of these four laws, distinction is made between 
the various categories as to rates. Virginia, how- 
ever, imposes a tax on all merchants, with no dis- 
tinction made as to rates on retailers and wholesalers, 
measured by purchases. The rates are graduated 
regressively. Under Louisiana’s comprehensive li- 
cense tax system, retail and wholesale merchants, as 
well as a number of other occupations are taxed 
under schedules whereby the amount of license tax 
is determined by volume of business. 


Scope, Extent and Rates of Merchants and Manufac- 
turers License Tax 

The Pennsylvania Merchants License Tax is lev- 
ied upon those buying goods, wares and merchan- 
dise for resale. Sales by producers are thus freed 
from any sales tax under this law. Those selling 
for purposes other than for resale are taxed $2.00 
plus 0.1 per cent of their gross annual volume of 
business. Those selling to dealers or others buying 
for resale are taxed $3.00 plus 0.05 per cent of gross 
annual volume of business; and those buying to sell 
on exchanges and boards of trade are taxed 0.025 
per cent of gross annual volume of sales. The tax 
is not imposed on those with annual sales less than 
$1,000 if males or $2,500 if females, importers of 
foreign goods selling same in the original package, 
agriculturalists, mechanics selling their own prod- 
ucts, and those selling articles of their own manu- 
facture. 
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The Delaware tax is imposed on those engaged: in 
the business of manufacturing and/or buying and 
selling goods at wholesale and retail. Rates are as 
follows: (a) manufacturers, $5.00 plus 0.02 per cent 
of gross receipts from sales; (b) wholesalers and 
retailers, $5.00 plus $1.00 if aggregate cost value of 
goods does not exceed $1,000; if over, 10 cents on 
each $100 of aggregate cost value; (c) wholesalers 
of grain, fruits and vegetables, $5.00 plus 20 cents 
per $1,000 of cost value of commodities purchased. 
Products of the farm, alcoholic liquors, and certain 
utility services are exempt from the manufacturers 
license. Single women whose annual purchases are 
under $1,000 are exempted from the merchants li- 
cense tax. 

The Connecticut tax is levied on the gross in- 
comes received from all sources by unincorporated 
mercantile and manufacturing concerns. The rate 
on manufacturers and retailers is $1.00 on each $1,000 
of gross income or fraction thereof. The rate on 
wholesalers is 25 cents on each $1,000 or fraction 
thereof. A $5.00 minimum tax is prescribed. The 
tax may be abated if a person submits evidence to 
the effect that he is unable to pay the tax. 

The Louisiana license tax law levies a tax based 
on gross income upon a variety of businesses. In 
addition to the tax upon retailers discussed above, 
a tax is levied on wholesale merchants ranging from 
$25.00 when gross sales are less than $50,000 to 
$6,000 when gross sales are $10,000,000 or more. A 
similar graded tax is levied on various commission, 
public utility, and other service businesses, and on 


factors. The law specifically exempts from payment 


Table XI 
ADMINISTRATIVE AGENCIES 
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of license taxes manufacturers who sell their prod- 
ucts for resale and vendors of ice, bread, and milk. 
The North Carolina tax, although imposed in the 
guise of a privilege tax on wholesalers and retailers. 
is in effect a sales tax. A tax of 0.04 per cent of 
gross sales is levied upon wholesalers. The retail 
sales tax rate is applicable to sales other than sales 
to merchants for resale. Commodities on which 
an excise tax is paid, together with a few others, 
are not subject to the tax. On condition that the 
retail merchant keep accurate records and preserve 
invoices, as provided, sales of flour, meat, meal, lard, 
milk, molasses, sugar, salt, and coffee are exempt. 
The Virginia merchants license tax is imposed on 
every merchant and is measured by the amount of 
purchases made during the next preceding year. All 
goods, wares, and merchandise manufactured by such 
merchant and sold or offered for sale in the state 
are considered as purchases, except that the law does 
not apply to manufacturers taxed on capital who 
offer for sale at the place of manufacture goods 
manufactured by them. A separate license is re- 
quired for each distributing plant. Merchants are 
taxed as follows on their gross purchases: 
Rate 
Not GVerGLOO0 »...65 5. gis s $10.00 
Over $1,000 and not over $2,000.. 20.00 
Over $2,000 and not over $100,000 20.00 on first $2,000 and 
20¢ per $100 on ex- 
cess 
Over SIOROUG a SA, 20.00 on first $2,000 and 
20¢ per $100 from 
$2,000 to $100,000, 
and 10¢ per $100 on 
all excess. 











Administration 





Collection 





State Tax Commission 








Assessment 
Ariz. State Tax Commission with Declaration of taxables subject to verification by commission 
aid of county assessors 
Conn. State Tax Commissioner Declaration of taxables subject to verification by commissioner 








State Tax Commissioner 





Clerk of Peace 











State Tax Commissioner 











Department of Finance 








Department of Treasury 








Auditor of Public Accounts 
and Tax Commission 





Del. Affidavit of taxables 

Ga. State Tax Commissioner Declaration of taxables subject to verification by commissioner 
Ill. Department of Finance Declaration of taxables subject to verification by department 
Ind. Department of Treasury Declaration of taxables subject to verification by department 
Ry. State Tax Commission Declaration of taxables subject to verification by commission 
La. Supervisor of Public Ac- 


counts largely through lo- 
cal tax collector 


Declaration of taxables to collector subject to verification by super- 
visor of Public Accounts 





Sheriff as ex-officio tax col- 
lector e . 















































Mich. State Board of Tax Admin- Declaration of taxables subject to verification by Board State Board of Tax Adminis- 
istration tration 

Minn. State Tax Commission Declaration of taxables subject to verification by commission State Tax Commission 

Miss. State Tax Commission Declaration of taxables subiect to verification by commission State Tax Commission 

i 2 State Tax Commission Declaration of taxables subject to verificaton by commission State Tax Commission 

N.C. Commissioner of Revenue Declaration of taxables subject to verification by commissioner Commissioner of Revenue 
Okla. Okla. State Tax Commission Declaration of taxables subject to verification by commission Okla. State Tax Commission 
Ore. State Tax Commission Declaration of taxables subject to verification by commission State Tax Commission 
























































Penn. Department of Revenue Declaration of taxables subject to verification by department Department of Revenue 
1932 
Law 
Penn. Department of Revenue Mercantile appraisers County treasurers who turn 
Merchants over collections monthly to 
License Department of Revenue 
Tax 
S.D Director of Taxation Declaration of taxables subject to verification. Employers withhold Director of Taxation 
; tax on salaries and wages and organized businesses withhold tax 
on purchases from individuals 
Utah State Tax Commission Declaration of taxables subject to verification by commission State Tax Commission 
Vt. Commissioner of Taxes Declaration of taxables subject to verification by commissioner Commissioner of Taxes 
Va. Department of Taxation Local commissioner of revenue with aid of examiner of records when Local treasurer 
necessary 
Wash. State Tax Commission Declaration of taxables subject to verification by commission State Tax Commission 
W. Va. State Tax Commissioner Declaration of taxables subject to verification by commissioner State Tax Commissioner 
Wis. State Tax Commission Declaration of taxables subject to verification by commission State Tax Commission 
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Each person subject to tax required to register annually with division of taxation. 











January, 1934 











Provisions 





Business of preceding year is prima facie standard for estimating business of current year and license receipt 
is only legal evidence that tax has been paid. Receipt required to be posted in conspicuous place. 





County assessor required to report annually names and addresses of 


Director of taxation may 








Tax commission, after hearing, may revoke license of any person violating provision of 





Persons continuing to engage in business deemed to have applied for and obtained a license for current tax 





Table XII 
LICENSE RECEIPT PROVISIONS OF GENERAL SALES TAX LAWS 
State Fee 
Ariz. - 1.00 ’ Renewed annually; expires April 30. 
La. Amount 
of 
tax 
Mich. 1.00 Renewed annually; expires last day of tax year. 
Miss. $1.00 Renewed annually; expires April 30. 
N.. €. 1.00 Renewed annually; expires June 30. 
those in his jurisdiction subject to tax. 
Ss. D. No fee 
require county assessor to furnish a list of taxables in his jurisdiction. 
Utah 2.00 Renewed annually. 
law, which license may not be renewed for 2 years. 
Wash. No fee 
year upon condition that he pay tax accruing. 
Wis. Varies ® 


Pay annual fee to department of agriculture and markets for privilege of engaging in chain store business. 





*1 to 5 stores, $10 per store; 6 to 10 stores, $25 per store; 11 to 20 stores, $50 per store; 21 stores and over, $100 per store. 


are effective only if sales tax (shown in Table VII) is found invalid. 


Effective rates of the Virginia tax on purchases 
above $2,000 are shown in Chart 1. While retailers 
and wholesalers with the same volume of purchases 
are called upon to pay the same amount of tax, the 
effect of the regressively graduated rate structure is 
to impose a lower rate of tax on most wholesalers 
than on most retailers. 


Statutory Provisions for Administration 
ROVISIONS for solving many of the most diff- 
cult administrative problems which arise from 

imposition of general sales taxes are very much alike 
in the majority of these state laws. Powers and 
duties incident to administration of the tax, as shown 
in Table XI, are vested in the hands of a central 
administrative agency in all but a few cases. 

The powers and duties delegated to the adminis- 
trative body vary slightly under the different laws; 
but, in general, the administration is charged with 
the duty of enforcing the provisions of the law, of 
furnishing forms upon which periodical reports are 
to be made by those taxable, of examining these 
returns and determining their accuracy, of holding 
confidential information concerning the volume of 
sales of those reporting, of assessing anyone subject 
to the tax in the event no return or erroneous re- 
turn is made, and of collecting the tax or instigating 
legal proceedings to assure collection. In almost 
every case, the central administrative body is vested 
with broad powers essential to the administration 
of the tax, including the power to insist on the pres- 
ervation of records by taxpayers, the authority to 
inspect such records, and in some instances the power 
to promulgate general regulations. The tax com- 
mission or its equivalent is, in many cases, empow- 
ered to impose penalties for non- conformity with 
provisions of the law or the regulations promul- 
gated by it, to revoke a merchant’s license, or to 
cause taxpayers not conforming to be enjoined from 
engaging in business. 

The duties of those subject to payment of the tax 
are about the same under all but a few of these 
laws. The taxpayer is required to keep records of 
sales or gross income. In most instances, records 
of taxable and non-taxable sales or income are to 


Foregoing rates 


be segregated, as are receipts taxable at different 
rates; and such records are to be submitted for ex- 
amination by administrative officials. In several 
instances those subject to the tax are required to 
obtain a license with or without payment of a nom- 
inal fee, to file periodical returns upon forms pre- 
scribed and furnished by the tax administration on 
or before a definite date, or to incur a penalty. 


Provisions for Solving Certain Administrative 
Problems 


One problem invariably met under sales tax ad- 
ministration is that of compiling a complete record 
of those subject to the tax and keeping this record 
up to date. Most laws which provide taxpayers’ 
licenses require that the license be displayed in a 
prominent place on the premises where the business 
is conducted. This, of course, facilitates field in- 
vestigations and increases the probability that those 
paying the tax will report competitors who are at- 
tempting to evade payment. Laws containing such 
provisions are shown in Table XII. 


Most of these laws depend almost entirely on vol- 
untary reports and voluntary remittances of taxes. 
supplemented with a small amount of field work on 
the part of the administration, for collection of the 
tax. Periods for which returns are to be made and 
time returns due under each law are indicated 
in Table XIII.* In most instances payment of the 
tax is to be made at the time the report is due. 


In order to insure prompt filing of returns and 
payment of the tax, it is the practice to impose heavy 
penalties in case of delinquency and to cause the 
tax to bear interest, frequently at high rates, from 
the time it is due until paid. These penalties vary 
from state to state, generally ranging from 50 to 100 
per cent of any amount of tax due and unpaid. In 
addition to these penalties, it is the practice for the 
statute to make it a misdemeanor for any taxpayer 
to attempt to evade payment of all or any part of 
the tax; to avoid a full disclosure of information 
essential to determining the amount of tax liability; 

(Continued on page 39) 





* See page 39. 
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International Double Taxation 


Final Report of Special Committee of American 
Institute of Accountants 


LTHOUGH business profits have badly slumped 
A during the world-wide depression, practically 
all nations have found it necessary to increase 
rather than decrease tax rates. In consequence, mul- 
tiple taxation has become an issue of primary impor- 
tance to affected taxpayers. Through a special 
committee the American Institute of Accountants 
has taken an active part in the difficult task of getting 
remedial action. 


The preliminary report of the Special Committee 
on International Double Taxation was published in 
the October, 1931 issue of THE Tax MaGazine. The 
final report * of the committee, which will be pub- 
lished in the year book of the Institute, follows: 


To THE COUNCIL OF THE AMERICAN INSTITUTE OF ACCOUNTANTS : 

GENTLEMEN: Your special committee on international 
double taxation, in submitting this report, would first 
record the particular development of the past year in this 
movement for the elimination of international double taxa- 
tion in which it has been codéperating with other organiza- 
tions. The report then summarizes briefly the work of 
your special committee from the time it was organized 
to date. 


I. The fiscal committee of the League of Nations, in 
a report dated June 26, 1933, submits to the council of the 
league a draft convention for the allocation of business in- 
comes between states for the purpose of taxation. A copy 
of this report is attached hereto [filed with secretary], 
official number C. 399. M. 204. 1933 IT. A.* 

Briefly summarized, the more important provisions of this 
draft convention are as follows: 

Article 1: 

“An enterprise having its fiscal domicile in one of the 
contracting states shall not be taxable in another 
contracting state except in respect of income directly 
derived from sources within its territory, and, as 
such, allocable, in accordance with the articles of this 
convention, to a permanent establishment situate in 
such state. 

“Tf a permanent establishment of an enterprise in one 
state extends its activities into a second state in 
which the enterprise has no permanent establishment, 
the income derived from such activities shall be al- 
located to the permanent establishment in the first 
state.” 


Article 2 provides that the term “business income” as 
used in this convention does not include interest, divi- 
dends, rents, etc., which are to be covered by separate 
laws or agreements. 

Article 3: 

“Tf an enterprise with its fiscal domicile in one con- 
tracting state has permanent establishments in ethe 
contracting states, there shall be attributed to each 
permanent establishment the net business income 
which it might be expected to derive if it were an 
independent enterprise engaged in the same or 
similar activities under the same or similar conditions. 
Such net income will, in principle, be determined on 
the basis of the separate accounts pertaining to such 
establishment. Subject to the provisions of this con- 
vention, such income shall be taxed in accordance with 
the legislation and international agreements of the 
state in which such establishment is situated. 

“The fiscal authorities of the contracting states shall, 
when necessary, in execution of the preceding para- 


“ Published by courtesy of the American Institute of Accountants. 


1 Copies of this report can be obtained from the World Peace Founda- 


tion, 40 Mt. Vernon Street, Boston, Massachusetts. 


graph, rectify the accounts produced, notably to cor- 
rect errors or omissions, or to re-establish the prices 
or remunerations entered in the books at the value 
which would prevail between independent persons 
dealing at arm’s length. 

“If an establishment does not produce an accounting 
showing its own operations, or if the accounting pro- 

‘duced does not correspond to the normal usages of 
the trade in the country where the establishment is 
situated, or if the rectifications provided for in the 
preceding paragraph cannot be effected, or if the 
taxpayer agrees, the fiscal authorities may determine 
empirically the business income by applying a per- 
centage to the turnover of that establishment. This 
percentage is fixed in accordance with the nature of 
the transactions in which the establishment is en- 
gaged and by comparison with the results obtained 
by similar enterprises operating in the country. 

“If the methods of determination described in the 
preceding paragraphs are found to be inapplicable, 
the net business income of the permanent establish- 
ment may be determined by a computation based on 
the total income derived by the enterprise from the 
activities in which such establishment has partici- 
pated. This determination is made by applying to 
the total income coefficients based on a comparison 
of gross receipts, assets, number of hours worked 
or other appropriate factors, provided such factors be 
so selected as to ensure results approaching as closely 
as possible to those which would be reflected by a 
separate accounting.” 


Article 4 gives special rules applicable to banking and 
financial enterprises. 


Article 5 provides for adjustment to be made if enterprises 
under common ownership have relations different 
from those which would exist between independent 
enterprises. 


Article 6 provides that a dispute between contracting 
states as to the interpretation or application of the 
terms of this convention might be referred to such 
technical body as the council of the League of Na- 
tions might appoint or that the states could have 
recourse to arbitral or judicial procedure which they 
may select, including reference to the permanent 
court of international justice as to any matters within 
its competence, etc. 


The protocol provides that the term “enterprise” includes 
every form of undertaking, whether carried on by an 
individual, partnership, corporation or other entity; 
that “fiscal domicile” means the place where an 
enterprise has its real center of management. The 
term “permanent establishment” is defined and state- 
ment made that it does not include a subsidiary 
company. 

The commentary on the draft convention notes that while 
this limits the rights of states in which permanent 
establishments are situated, it does not as written 
restrict the rights of the state of the fiscal domicile 
of the enterprise, but that this feature of double taxa- 
tion can be avoided by insertion in the convention of 
provisions that the state of fiscal domicile will exempt 
from its tax the income which is taxable in other con- 
tracting states or that the state of fiscal domicile shall 
allow appropriate tax credit, etc. 


The fiscal committee of the league in its report proposes 
to the council of the league that this draft convention 
should be transmitted to governments with a request that 
they express their opinion thereof, make suggestions as to 
any amendments they consider desirable, and also state 
whether they would be prepared to enter into negotiations 
for a multilateral convention on this basis. 
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The report pays high tribute to the work which has 
been done by Mitchell B. Carroll in his inquiry and reports 
on this subject. 

The members of the fiscal committee making this report 
were: 


M. Hans Blau, of Switzérland, Chairman. 

M. Gino Bolaff, of Italy. 

M. Marcel Borduge, of France. 

Dr. Herbert Dorn, of Germany. 

M. J. H. R. Sinninghe Damste, of Holland. 

Sir Percy Thompson, K.B.E., C.B., of Great Britain. 


Il. Reference is here made to the “Report on methods 
of allocating taxable income,” submitted to the fiscal com- 
mittee of the league by Mitchell B. Carroll, director of the 
study of the allocation of profits, and particularly to chap- 
ter XII of that report, published by the League of Nations 
as Vol. IV of “Taxation of Foreign and National Enter- 
prises. 

At that time particular question was raised as to whether 
any convention for elimination of double taxation should 
be on the basis of (a) a determination of the income of a 
branch establishment on the basis of a separate accounting 
for its income within a particular country as distinguished 
from any income which might be derived by other related 
establishments or by its center of management in other 
countries; (b) a determination of the income of the entire 
enterprise and then an allocation of a part of that total in- 
come to each permanent establishment in the different 
countries; or (c) the use of some more or less arbitrary 
formula or percentage basis to determine the amount of 
income which should be attributable to each branch estab- 
lishment. The particular question as to which the opinion 
of your special committee was first asked was as to whether 
we considered that the basis of separate accounting was 
appropriate and practicable for determining the profits 
attributable to a branch establishment and, if so, how such 
separate accountability should be worked out. 

The members of the first committee were Donald Arthur, 
Norman G. Chambers, Allan Davies, and Henry B. Fernald, 
chairman. This committee considered these matters at 
much length in numerous sessions, with repeated confer- 
ences with Dr. Adams and with Mitchell B. Carroll (who 
was chief of the staff of the League of Nations considering 
this subject). The committee also considered and reviewed 
a considerable volume of literature and reports on this 
subject. As a result it made its first report of April 25, 1931, 
stating its conclusion that the separate accounting basis was 
practicable and should be adopted; that the test as to the 
appropriateness of accountability should be as to whether 
the results shown for the transactions and agreements as 
between related establishments were reasonable and of such 
a nature as might appropriately obtain between independent 
concerns; that arbitrary methods of determination of in- 
come should not be resorted to except only where accounts 
and records were found to be erroneous or defective, or 
where transactions and agreements were not bona fide 
or not in accord with what independent concerns similarly 
circumstanced might reasonably be expected to do in their 
relationships with one another. It will be noted that this 
is substantially the basis which is adopted in the draft 
convention now recommended by the fiscal committee of 
the League of Nations. 

Your special committee for the succeeding year consisted 
of Norman G. Chambers, Joseph J. Klein, and Henry B. 
Fernald, chairman, with valuable assistance given by 
Donald Arthur and Allan Davies. It continued its con- 
sideration of the subject, particularly in conference with 
Mr. Carroll and with R. C. Jones, of Yale University (who, 
assisting Mr. Carroll and Dr. Adams, was preparing a 
special report on accounting features of this subject). 
Your committee felt that it could not, as a committee 
of the Institute, attempt to set forth in detail such a system 
or set of rules as might be considered an authoritative 
pronouncement of the accounting principles and methods 
to be followed in all these income allocations for the inter- 
national business of the world. It did, however, give such 
assistance as was asked of it and as it coyld give, and the 
individual members of the committee gav@ their advice, sug- 
gestion and criticism to those who were working on the 
accounting phases of this subject. This matter was to some 


extent referred to in the committee report of October 3, 
1932. 
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Reference is also here made to a report of R. C. Jones 
on “Allocation accounting for the taxable income of in- 


dustrial enterprises,” to be similarly published as Vol. V 
of the same collection. 


III. Attached hereto, for the Institute’s records, [filed 
with secretary] is a copy of the statement by the standing 
committee on double taxation of the International Chamber 
of Commerce at its meeting held in Vienna May 29, 1933. 


IV. Your committee of the American Institute of Ac- 
countants did not itself have direct participation in this 
action by the fiscal committee of the League of Nations, nor 
the action of the International Chamber of Commerce at 
Vienna, but your committee since the beginning of its work 
has been in cooperation and consultation with the league 
staff and with the committee of the International Chamber 
of Commerce in this matter, and the chairman of your 
committee was in attendance both at Vienna and at Geneva. 
The statement of the International Chamber of Commerce 
and the convention drafted by the fiscal committee of the 
league are in general accord with the position that your 
ss nesi had taken as set forth in its first report of April 


V. Interest, dividends, rents, etc., are not, under this 
draft convention, to be included in the business income 
to be thus allocated (except in the special cases covered 
by article 4 regarding banking and financial enterprises). 
As to such items, the essential question is not one of ac- 
counting allocation but is the simple question of policy 
as to whether they should be considered as subject to taxa- 
tion by the country of the debtor by whom payments are 
made or by the country of the creditor by whom the pay- 
ments are received. As evidencing the difference of opinion 
regarding these questions, reference may be made to the 
resolutions of the Amsterdam Congress of the International 
Chamber of Commerce in 1929 and to the report of the 
fiscal committee of the League of Nations, June 6, 1931 
(Official No. C. 415, M. 171. 1931. II. A) and to the report 
of government experts, League of Nations, on “Double 
taxation and tax evasion,” C. 562, M. 178. 1928. II. Since 


decision on such matters seems to depend upon economic - 


and political considerations, rather than upon accounting 
features, your committee has not attempted to take any 
position regarding them, beyond urging that some agree- 
ment should be reached which would serve to eliminate 
the double taxation of such items. 


VI. It seems here appropriate to summarize the work 
of your special committee since its organization: 


Your committee was first named on January 19, 1931 
largely because of the expressed desire of the late Thomas 
S. Adams (who was a member of the fiscal committee of 
the league, a member of the standing committee on double 
taxation of the International Chamber of Commerce, and 
chairman of the committee on double taxation of the 
American section of the International Chamber of Com- 
merce) in order that others who were working on this 
matter might have the benefit of the opinion, criticism and 
suggestions of such committee with respect to accounting 
features of this subject. 


Last spring the chairman of your committee was named 
as a member of the committee on double taxation of the 
American section of the International Chamber of Com- 
merce, and participated in its deliberations, attended as a 
delegate the convention of the International Chamber of 
Commerce in Vienna, and, at the request of the fiscal com- 
mittee of the league, with others appeared before it in its 
consideration of this matter in Geneva. While he was not 
thus serving and appearing as the chairman of this com- 
mittee, and this committee was not to be considered as in 
any way bound thereby, yet it was at all times possible for 
him to adhere to the general position which your committee 
had adopted. 


VII. Your committee has further considered the draft 
convention recommended by the fiscal committee of the 
league and believes it to present a sound and appropriate 
basis for allocation of business income between states for 
purposes of taxation. 


It is, of course, to be understood that this convention in 
draft form has in itself no effective force but will only 


(Contineud on page 32) 
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Ways and Means Committee Hears Conflicting 
Views on Revenue Revision 


D URING its hearings’ on revenue revision the Ways 
and Means Committee has received an assortment of 
counsel varying in viewpoint from the displacement of the 
income tax by a general sales tax, as endorsed by “The 
Taxpayers Union,” to the elimination of at least a billion 
dollars in consumption taxes, advocated by “The People’s 
Lobby”, and the redistribution of income of the country by 
income and estate taxes and limitation of maximum in- 
comes, by taxation, to $25,000 a year, as proposed by the 
Rev. Sidney E. Goldstein, priest in the Free Syna- 
gogue, New York, and chairman of the Executive 
Committee on Unemployment, New York City. In be- 
tween these extremes have been many statements, the most 
of which were aimed to induce the committee to modify 
recommendations of the House Subcommittee on Tax Re- 
vision and to reduce or eliminate certain Federal excise 
taxes now in effect. 


U. S. Chamber of Commerce Views 


In behalf of the Chamber of Commerce of the United 
States, Chester Leasure submitted a statement which in- 
cluded the following “conclusions”: 

“Personal Tax Schedule—Changes in the revenue laws 
should be designed to eliminate known inequities; a sched- 
ule of income-tax rates which would place additional taxes 
on dividends already heavily taxed at their source would 
result in discriminatory taxation and increase existing 
duplication and inequalities. 

“Depreciation and Depletion—As an elemental principal 
of justice, actual depreciation and depletion should be 
allowed for tax purposes in the year in which they occur; 
denial of such allowances would result in a tax on fictitious 
nonexistent income and a levy on capital. It is also ob- 
vious that a purely arbitrary, uniform reduction in depre- 
ciation and depletion allowances is simply an increase in 
tax rates on an unsound basis; any instances of a tax- 
payer being allowed too much depreciation should be cor- 
rected by administrative action. 

“Consolidated Returns—The denial of the right to file 
consolidated returns under reasonable limitations would be 
an attempt to tax nonexistent income and result in forced 
and uneconomic corporate mergers; the right to file such 
returns should be continued and at most should be sub- 
jected to no more restrictions than those imposed by 
existing law; the higher rate on income indicated on returns 
of this character is unjustified and should be discontinued. 

“Exchanges and Reorganizations—No tax should be im- 
posed on exchanges or business reorganizations unless 
there is a clearly realized capital gain. The present law is 
based upon this principle and the exchange and reorganiza- 
tion provisions taken as a whole are sound. 

“Capital Gains —lIf it is not deemed practical at this time 
to ignore capital gains and losses for income tax purposes, 
then the rate should be reduced, thus minimizing the fluc- 
tuations in revenues, lessening the undesirable economic 
effect of the present system, and giving relief to the small 
as well as the large taxpayer. Such reduction would tend 
to increase government revenues. The proposed sliding scale 
for the taxation of capital gains is inadvisable. 

“Credit for Taxes Paid Abroad.—In the interest of eco- 
nomic recovery in general and in foreign trade in particular, 
the right to receive credit for taxes paid abroad should be 


1 Hearings were resumed on January 9, following a respite over the 
holidays, 






































































retained and should be subjected at most to no more re- 
strictions than those found in existing law. 


“Dividends Out of Pre-March 1913 Sinieilinsis:- Amine 
did not have constitutional power to tax pre-March 1913 
earnings when they were accumulated and should not at- 
tempt to tax them now; such a tax would result in dis- 
crimination as between industries and as between individual 
enterprises of the same industry. 


“Taxation of Partnerships—While it is important to de- 
fine more adequately the taxable status of partnerships, 
laws and regulations governing the taxation of partner- 
ships should be consistent and without discrimination. 
Harsh provisions resulting in excessive taxation would 
place an onerous burden on a vast number of partnerships 
conducting a legitimate business throughout the country. 


“Personal Holding Companies.—It is believed * * * that 
the method proposed by the subcommittee of the Ways 
and Means Committee for dealing with this matter [tax 
avoidance] is inequitable because it would unjustly penal- 
ize innocent individuals and legitimate business enterprises 
falling within the proposed definition of a personal holding 
company. It would appear possible to define personal 
holding companies in a manner which would avoid this 
difficulty. In addition, it is believed that carefully drafted 
provisions applicable to transactions between the stock- 
holder and his personal holding company should effectively 
prevent prevalent devices adopted to avoid taxes. 


“Statutory Time Limit.—In the interest of both the tax- 
payer and the government, taxes should be determined and 
collected in the minimum of time; in view of the long ex- 
perience in administering the income tax, two years should be 
sufficient, and an extension of time will result in additional 
burdens on the taxpayer and probably slower collections. 
Except in cases of fraud, the period within which a tax 
liability can be imposed should be definitely limited by 
statute.” 


American Bar Association Recommendations 


Resolutions adopted by the American Bar Association 
were presented to the Ways and Means Committee by 
George M. Morris, chairman of the Committee on Taxation 
of the American Bar Association. These proposals are con- 
fined largely to administration, procedure, and practice. 
In addition to outlining the recommendations approved at 
the last annual meeting of the American Bar Association, 
which were published in full in the September, 1933 issue 
of THe Tax Macazing, beginning at page 340, Mr. Morris 
endorsed and urged the continuance of the studies made by 
the staff of the Joint Committee on Internal Revenue Tax- 
ation with respect to estate tax relief. He approved a 
sliding scale of rates to take care of economic changes 
affecting the proportionate burden of taxes which apply to 
estates. 

Mr. Morris took issue with certain proposals of the sub- 
committee of the Ways and Means Committee. A sum- 
mary of the criticism follows by subjects: 


Understatement of Gross Income—The proposal that the 
statute of limitations shall be removed in case of failure 
to state by a certain percentage a _ taxpayer's gross 
income, if retroactively applied, would renew all potential 
tax liabilities indefinitely. “While our committee is not per- 
mitted to be concerned with the future application of this 
provision, the concept that a man whose honesty is not 
impugned may have no certainty of repose against a claim 
that he has made a mistake i in his tax return, is an alarming 
idea, to say the least.” 
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Claims for Credit—Proposal of enactment of H. R. 5904, 
which is described as designed to prevent a refund of taxes on 
technical grounds which are due on the merits, would 
have the effect of removing the statute of limitations 
which ran against the Commissioner’s action and now 
ratifying his probable unlawfwl procedure. Only a desperate 
situation would seem to warrant legislation of this character. 


Allocation of Income.—The proposal to include the word 
“organizations,” along with trades and businesses, and to 
add the word “avoidance” along with evasion in Section 
45 of the present law, which gives authority to the Com- 
missioner to allocate items of income or deductions be- 
tween trades and businesses which are owned by the name 
interests when necessary to prevent tax avoidance, was 
pointed out as likely to run afoul of the Constitution. 


Recommendations of American Farm Bureau Federation 


Recommendations of the American Farm Bureau Fed- 
eration, presented by Chester H. Gray, included the fol- 
lowing: 

(1) That the Federal Government grant to the indi- 
vidual taxpayer a substantial offset on his income tax 
for income taxes paid to the states, loss of revenue through 
the offset to be met by appropriate adjustments in ex- 
emptions and rates, by new taxes, or by both; 

(2) That every practical effort be made to end as soon 
as possible the opportunity to escape taxation by means 
of tax-exempt securities; 

(3) That the Federal Government and the states dis- 
continue the present tendency to resort to the gasoline 
tax for general revenue, and that this tax be used ex- 
clusively for roads and streets; 

(4) That Section 5219, Revised Statutes of the United 
States, be so amended as to remove the restrictions now 
imposed on the taxing power of the states and to em- 
power states to tax national banks in the same manner 
and to the same extent as they tax state banks; 

(5) That the tax on corporations be increased to 15 
per cent; 

(6) That the gift tax rates be changed to duplicate 
exactly the rates of the estate tax, with no recommenda- 
tion of change in the estate tax rates; 

(7) That capital net gains should not be checked 
against capital losses; 

(8) That salaries or bonuses above $75,000 a year shall 
not be deductible from gross income of corporations. 

Other recommendations relating to Federal taxation 
were in substantial agreement with the proposals of the 
subcommittee of the Ways and Means Committee of the 
House. 


National Grange Condemns Tax Juggling 


Resolutions relating to taxation adopted by the Na- 
tional Grange were presented to the Ways and Means 
Committee by Frederic Brenckman. The chief points of 
the resolutions insofar as they relate to Federal taxation 
are, in summarized form, as follows: 

(1) Demand for action which will put a stop to “the 
ever-increasing practices of evasion that have enabled 
large corporations and men of wealth to shift a large 
portion of their burden to the common people.” 

(2) Condemnation of “every form of tax evasion, 
whether it be by failure to list taxable property, the falsify- 
ing of income tax and other tax statements, the shifting 
of ownership to holding companies, or the common prac- 
tice of many large corporations in making two financial 
statements, one for taxation purposes and the other for 
rate-making or for the purpose of ascertaining dividends.” 

(3) Favor a change in income tax law which will pro- 
vide that there be no exemptions because of the source 
of the income, and that all income, except as to reasonable 
minimum, be taxed, regardless of whether the income is 
derived from personal, corporation, or governmental 
source. 

(4) Oppose sales taxes when placed on the necessities 
of life. 

(5) Favor increasing Federal income taxes in the higher 
brackets and allocation of 25 per cent of the Federal in- 
come tax revenue to the states on a basis of population, 
such funds to be prorated to the states for public-school 
purposes, to be administered and controlled by the states 
for such purposes. 
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The President’s Budget Message 


HE first reaction from the President’s “brutally 

frank” budget message caused some anxiety that was 
reflected in the security markets, but further reflection 
seemed to lead to opinion that the picture had been made 
sufficiently disagreeable to take care of the most adverse 
eventualities and that, in view of improving business con- 
ditions, the odds favor greater revenues than are used 
as a basis for the budget estimates. 

For the fiscal year ending June 30, 1934, ordinary ex- 
penditures, according to the budget estimate, will be 
$3,533,691,767, while for emergency purposes they will be 
$6,357,486,700. The total general and emergency, less pub- 
lic debt requirements, are $9,403,006,006,967. To meet this 
outlay, estimated receipts are $3,259,938,756, which leaves 
a deficit for the year of $7,309,068,211. If these figures 
prove to be correct, the deficit at the end of this fiscal 
year will be $29,847,000,000, or $3,250,298,352 higher than 
san war peak and $13,661,690,169 above the 1930 post-war 
Ow. 

For the fiscal year ending June 30, 1935 budget estimates 
of expenditures, exclusive of debt retirement requirements, 
are $3,237,512,200 and $732,286,500 for emergency purpose, 
a total of $3,960,798,700. Estimated revenues for the period 
are $3,974,665,479, which would show a small surplus for 
the year. However, the President points out that the 
necessity for relief and recovery will still obtain during 
the year 1934-35, and that an appropriation of not to ex- 
ceed 2 billion dollars for the purpose will be asked. This 
amount is not included in the budget estimate, and, hence, 
the total debt at the end of fiscal year 1935 is anticipated 
to approximate $31,834,000,000- 

“We should plan to have a definitely balanced budget 
for the third year of recovery,” the President said. “and 
from that time on seek a continuing reduction of the 
national debt.” 

President Roosevelt commented but briefly on taxes as 
follows: 

“The estimates or receipts take on account of the ad- 
ditional revenue which may be obtained from an increase 
in liquor taxes and from the proposed changes in the 
income tax law. Since neither of these tax measures 
has come before congress as yet, no accurate estimate can 
be made of their yield. 

“However, if as proposed by the committee of ways and 
means, the tax on distilled spirits is increased from $1.10 
a gallon to $2 a gallon, and the rates of tax on wines are 
also increased, the estimated revenue would be increased 
by approximately $50,000,000, assuming that consumption 
is not affected by additional gallonage taxes imposed by 
the states. 

“Considerable additional revenue can also be secured 
from administrative changes in the income tax law, which 
may amount to as much as $150,000,000 for a full year. 

“The estimates for the postoffice department are predi- 
cated upon a continuation of the 3 cent postal rate for 
nonlocal mail. It is highly important that this rate be 
continued. I recommend its continuance.” 


Speedy Action on Liquor Taxes Indicated 


UICK action to make liquor revenues available at an 

early date was presaged when, as the first act following 
the President’s reading of his message at the first regular 
session of the 73d Congress, the House of Representatives 
took up the liquor tax bill, which is estimated to bring 
about $470,000,000 annually into the Treasury. 

As approved on January 5, 1934, by the House of Repre- 
sentatives, the bill? provides new taxes of two dollars per 
gallon on “hard liquors,” five dollars per barrel on beer 
and from ten to forty cents per gallon on wine, depending 
upon the alcoholic content. The proposed wine rates are 
10 cents a gallon on wine of less than 14 per cent alcoholic 
content; 20 cents on wine more than 14 and not exceeding 
21 per cent alcohol; 40 cents on wine of an alcoholic con- 
tent of more than 21 and not exceeding 24 per cent, and 
$2, the same as on “hard liquors,’ where alcohol is over 
24 per cent. The bill fixes a rate of 5 cents per half-pint 
on champagnes or sparkling wine and 2% cents per half- 
pint on artifically carbonated wine, and liqueurs and cordials. 


1 The bill (H. R. 6131) was reported favorably by the Senate Finance 
Committee on January 8. 
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In addition to the rates on newly manufactured liquors, 
the bill provides a floor tax on all commercial stocks of 
liquor amounting to the difference between the present 
rate,’ already paid, and the rate put into effect by passage 
of the new tax bill. It also provides for a “drawback” at a 
rate equal to the tax paid on distilled spirits produced in this 
country for export abroad, in order to encourage the domestic 
manufacturers of liquor to compete in foreign trade. 





Effect on N.I.R.A. Taxes of Repeal of the 
Eighteenth Amendment 


HE effect of the President’s proclamation on December 

5, 1933, issued pursuant to the provisions of Section 
217 (a) of the National Industrial Recovery Act, that De- 
cember 5, 1933 is the date of the repeal of the Eighteenth 
Amendment of the Constitution is stated in a mimeograph 
issued by the Commissioner of Internal Revenue (Mim. 
4116, XII-51-6573 (p. 10)) to be as follows: 

“1. Effective January 1, 1934 the tax on gasoline imposed 
by section 617 (a) of the Revenue Act of 1932, as amended 
by section 211 (a) of the National Industrial Recovery 
Act, will be at the rate of 1 cent a gallon instead of 1% 
cents a gallon. 

“2. The tax on dividends imposed by section 213 of the 
National Industrial Recovery Act will not apply to any 
dividends declared after December 31, 1933. 

“3. The capital-stock tax imposed by section 215 of the 
National Industrial Recovery Act will not apply in respect 
of any year beginning on or after July 1, 1934. 

“4. The excess-profits tax imposed by section 216 of 
the National Industrial Recovery Act will not apply to 
any taxpayer in respect of the calendar year 1934 or any 
subsequent income-tax taxable year (calendar year or fiscal 

ear). 

, “Inquiries and correspondence regarding this mimeograph 
should refer to the number and the symbols IT:E:CTR.” 
[Signed by Guy T. Helvering, Commissioner.] 





Special Deputy Commissioner Resigns to Enter 
Private Law Practice 


RESSLY R. BALDRIDGE resigned his post as Special 

Deputy Commissioner of Internal Revenue effective on 
December 15 to engage in private law practice in Wash- 
ington, D. C. 

Mr. Baldridge, who is a native of Iowa and a member 
of the Iowa bar, was appointed Special Deputy Commis- 
sioner in 1926, having previously been chief field deputy 
to the Collector of Internal Revenue for the Iowa district. 
He served for a time as acting commissioner before Com- 
missioner Guy T. Helvering took office and during Mr. 
Helvering’s absence from Washington during part of last 
summer he was again in charge of the Bureau of Internal 
Revenue. 


Automotive Industry Protests Against Multiple 
Excise Levies 


PPOSITION to a continuance of the Federal excise 

taxes on products of the automotive industry is ex- 
pressed in a brief which has been filed with the government 
by direction of Alvan Macauley, president of the National 
Automobile Chamber of Commerce. - 

It is contended that maintenance of the present Federal 
excise taxes means the imposition of costs that will cancel 
the cost reduction achieved through engineering and manu- 
facturing advancement. Also it is alleged that the industry 
will be unable to benefit from widened markets available 
through its constant efforts to reduce costs to the con- 


1The present rate on beer of 3.2 per cent alcoholic content is the 
same as the Ways and Means Committee bill applies to all beer. The 
present tax of $6 a barrel on beer of more than 3.2 per cent alcoholic 
content would be repealed by the proposed bill. The present taxes on 
wines, according to alcoholic content, are: Not more than 14 per cent, 
4 cents per gallon; more than 14 and not exceeding 21 per cent, 10 cents 
per gallon; more than 21 per cent and not exceeding 24 per cent, Z5 
cents per gallon; more than 24 per cent, $1.10. On other beverages the 
present tax rates are as follows: “Hard liquors”, $1.10 per gallon; 
champagne or sparkling wine, 12 cents per half-pint; artificially carbon- 
ated wine, and liqueurs and cordials or similar compounds, containing 
sweet wine fortified with grape brandy, 6 cents per half-pint. 
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sumer. With reference to the amount of the tax burden, 
the brief states that despite a 10 per cent reduction in 
motor vehicle registration since 1929, special motor vehicle 
taxes in 1933 reached a new peak of $1,170,000,000 or 26 
per cent more than the 1929 total. 

A strong appeal is made for cessation of discriminatory 
taxes. The general theory is advanced that whatever taxes 
are necessary should be general in character and not 
leveled against specific industries. 

It is pointed out that 24,000,000 operators of trucks, 
passenger cars and buses are already subject to double, 
treble and even quadruple taxation through the payment 
of special taxes in more than two score forms to Federal, 
state, municipal and other local taxing authorities. 

Immediate relief is asked by the removal of the Federal 
excise tax on automotive products. 





Significant Decisions of the Board of 
Tax Appeals 


Affiliated Corporations.—Under the Constitution and 
statutes of the State of Illinois, all stockholders of an 
Illinois corporation are entitled to vote in all elections for 
directors. The preferred stock of a corporation issued 
subject to a provision that it “shall have no voting power, 
except that if said dividends shall not be paid within one 
year after the expiration of any fiscal year” may not be 
considered “non-voting stock” within the purview of Sec- 
tion 141 of the Revenue Act of 1928, even though dividends 
are not in default. The requisite ownership of such pre- 
ferred stock not being present, the Commissioner is sus- 
tained in denying affiliation—Rudolph Wurlitzer Co. v. 
Commissioner; Wurlitzer Grand Piano Co. v. Commissioner, 
Dec. 8303 [CCH], Docket Nos. 57800, 66769. Sternhagen 


dissents without written opinion. 


Cancellation of Contract—Basis for Determining Loss— 
Basis for Determining Gain or Loss on Sale of Stock.—(1) 
No loss is allowed on cancellation of a contract prior to the 
end of its term where the depreciation allowed to the tax- 
payer and to the transferor from whom the taxpayer ac- 
quired the contract in a nontaxable transfer, exceeded the 
March 1, 1913, value of the contract. The contract was 
acquired from an individual in an exchange upon which no 
gain or loss was recognized under the Revenue Act of 1921, 
and, under the Revenue Act of 1926, the basis for deter- 
mining gain or loss to the corporation was the same as it 
would be in the hands of the transferor. Depreciation in 
excess of the March 1, 1913, value of the contract was al- 
lowed, because for 1922 and 1923 depreciation was allowed 
the taxpayer corporation based on the cost to it, under the 
1921 Act. The taxpayer claims a loss in the difference be- 
tween the March 1, 1913, value of the contract (the trans- 
feror's basis) and the depreciation previously allowed the 
taxpayer (but not that allowed to the transferor). 

(2) Where a stockholder receives shares of stock in an- 
other corporation, pursuant to a plan of reorganization, 
without surrender of its original shares, and thereafter 
sells the original shares, the gain or loss on the shares sold 
should be computed by allocating the basis of the shares 
originally held between those shares and the shares ac- 
quired in the reorganization, in proportion to the value of 
each stock at the date of reorganization, rather than in 
proportion to the number of shares of each stock held at 
that time. Bertha G. Bamberger, 27 B. T. A. 785, followed. 
—Manhattan General Equipment Co. et al. v. Commissioner, 
Dec. 8297 [CCH], Docket Nos. 51345-51361; 51363-51370, 
51372-51380. 


Contributions—Deductions as Business Expense.—Con- 
tributions totalling $9,168.33 made in 1928 by department 
store owners, corporations, to prominent charitable or- 
ganizations, most of which were customers of the store, 
are disallowed as not being ordinary and necessary busi- 
ness expenses.—Adam, Meldrum & Anderson Co., Inc. v 


c. 


Commissioner; Adam, Meldrum & Anderson State Bank v. 
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Commissioner; A. M. & A. Cleaning Corp. v. Commissioner, 
Dec. 8300 [CCH], Docket Nos. 59077, 59078, 59079. Smith 
dissents, citing a number of cases where contributions of 
the same character have been allowed by the Board. 


Corporation Distributions—Reorganization.—(1) Distri- 
butions made in 1925 by a corporation not in excess of 
earnings are held under the circumstances to be ordinary 
and not liquidating dividends, no dissolution or winding up 
having at that time been decided upon or definitely planned, 
and notwithstanding the fact that liquidation had been sug- 
gested as a means of resolving a dispute between share- 
holders, and the fact that a later determination to liquidate 
and dissolve was carried out. 

(2) Statutory definition of reorganization (in 1926 Act) 
is applicable to the events and occurrences therein described 
and does not embrace mere intents, plans or executory 
agreements among shareholders. 

(3) When a statutory reorganization through exchange 
of shares of one corporation for shares of another is au- 
thoritatively determined upon by the corporation which is 
to acquire voting control of the shares of the other, and is 
promptly carried out by several partial acquisitions, each 
such partial acquisition may be treated as a step in reor- 
ganization and subject to the reorganization provisions of 
the Revenue Act of 1926.—Edison Securities Corp. v. Com- 
missioner, Dec. 8310 [CCH], Docket No. 52662. 


Corporation Income Tax—Application of 1928 Rates to 
Association Organized in 1929.—Corporation income tax 
rates for the calendar year 1928 are not applicable to any 
part of the income of an association which was organized 
February 4, 1929, and which made its first return for the 
fiscal period ended November 30, 1929.—Founders Asso- 
ciates v. Commissioner, Dec. 8288 [CCH], Docket No. 62684. 
Goodrich dissents on the ground that under Section 48 (a) 
of the 1928 Act the return in question was for a “taxable 
year,” and that G. C. M. 8156, IX-2 CB 124, promulgated 
to govern a situation arising upon facts almost identical 
with those in the case at bar is neither erroneous nor un- 


reasonable and is here controlling. Sternhagen and Leech. 


agree with this dissent. 


Deductions from Gross Income.—(1) California inherit- 
ance tax paid in January 1928 by a beneficiary of the estate 
is not deductible by him in computing his taxable net in- 
come for 1928. The provisions of Sec. 23 (c) of the 1928 
Act are specific in allowing such deduction only to the 
estate. The fact that the tax was paid before the enact- 
ment of the 1928 Act is immaterial. The Act with excep- 
tions not material, took effect as of Jan. 1, 1928 and applies 
in determining deductions for that year. 

(2) A fee paid to petitioner’s attorney for securing a tax 
refund from California was not deductible as a business 
expense in 1928.—Elmon C. Gillette v. Commissioner, Dec. 
8322 [CCH], Docket 56736. 


Federal Estate Tax.—(1) Where the decedent possessed 
a power of appointment over certain property, provided 
he died without leaving issue, to such person or persons 
as he should by his last will and testament direct, and the 
power was duly exercised, the value of such property is a 
part of the decedent’s gross estate, for Federal estate tax 
purposes, as property passing under a general power of 
appointment. 

(2) Where the appointor’s estate was subject to state 
collateral inheritance tax by reason of the exercise of the 
power of appointment to collaterals, the estate tax due 
from the present decedent’s estate is not entitled to be 
credited, under section 301 (b) of the Revenue Act of 
1926, as amended by Section 802 of the Revenue Act of 
1932, with any part of the collateral inheritance tax paid. 
J. Gilmore Fletcher, Executor of the Estate of Joseph Riter, 
Deceased v. Commissioner, Dec. 8313 [CCH], Docket No. 
51679. Seawell dissented from the second part of the de- 
cision. 

Installment Sales—Validity of Section 44 (d) of Revenue 
Act of 1928.—(1) Section 44 (d) of Revenue Act of 1928, 
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providing for recognition of gain or loss upon transmission 
of installment obligations, held valid, the transmission in 
this case being occasioned by the death of the owner, fol- 
ry say eee of Erskine M. Ross, [Dec. 8268] 29 B. T. A— 
(No. 44). 

(2) The land sold by the decedent was a capital asset, 
and the income, represented by installment obligations, 
which became subject to tax upon the death of the owner 
of the obligations is taxable as capital gain Provident 
Trust Company of Philadelphia, Executor of the Estate of 
Owen Osborne, Deceased v. Commissioner, Dec. 8294 


[CCH], Docket No. 59957. 


Trusts—Transfers of Securities between Grantor and 
Trust.—A established trusts for benefit of his relatives 
and, as trust property, transferred common stock to trus- 
tees upon gifts certain. Thereafter, upon A’s request but 
without consideration, the beneficiaries authorized the trus- 
tees and donor to make any changes in the trusts which 
they desired. The trustees transferred the common stock 
to the donor, who thereupon executed new declarations of 
trust, some of which were upon substantially different terms 
and transferred certain preferred stock to the trustees for 
trust property. The transactions were not taxable ex- 
changes of stock.—Joseph F. Hindes, Trustee for Anna E. 
Pope, Trustee for John W. Emerson et al. v. Commissioner, 


Dec. 8312, Docket Nos. 61230, 61251-61253, 61282-61285, 
61308-61311. 


Rulings of the Bureau of Internal Revenue 
Federal Income Tax 


Community Property under Laws of New Mexico—Basis 
for Gain or Loss, for Federal Income Tax Purposes, on 
Community Property Sold by Surviving Spouse.—Follow- 
ing a review of court decisions the opinion was rendered 
that, for Federal income tax purposes, (1) in a case where 
New Mexico community property is involved and the wife 
predeceases her husband, the basis for determining gain 
or loss from the subsequent sale of community property 
by the husband is the cost (adjusted) of such property 
to the community, or if the property was acquired prior 
to March 1, 1913, its cost (adjusted) to the community or 
its March 1, 1913, value, whichever is greater; and (2) in 
a case where New Mexico community property is involved 
and the husband predeceases his wife, and the property 
is a part of her one-half interest vesting during coverture, 
the basis for determining gain or loss from a subsequent 
sale by the wife is the cost (adjusted) to the community, 
or if the property was acquired prior to March 1, 1913, its 
cost (adjusted) to the community or its March 1, 1913, 
value, whichever is greater; and (3) as to any portion of 
the other one-half of the community property acquired 
by the wife from her husband upon his death, the basis 
for determining the gain or loss is governed by section 
113(a)5 of the Revenue Acts of 1928 and 1932, or, if the 
sale was made prior to the enactment of such Acts, the 
basic value is that obtaining at the date of the husband’s 
death.—I. T. 2742, XTI-50-6554 (p. 2). 


Deductions from Gross Income.—Taxes under the pro- 
visions of the Agricultural Adjustment Act are deductible, 
for Federal income tax purposes, from gross income as 
taxes for the taxable year in which paid or accrued. They 
are deductible only by the person liable for the tax under 
the provisions of article 8, Regulations 81 (processing tax), 
or article 19, Regulations 81 (compensating tax), or ar- 
ticle 6, Regulations 82 (tax on floor stocks), or liable as 
vendee under the provisions of Section 18 of the Act, 
article 27 and 28, Regulations 81, or article 7, Regulations 
82. The taxes are deductible providing they have not been 
refunded or credited or added to and made a part of the 
expenses of the business or cost of articles with respect 
to which they are paid or accrued—Mim. 4108, XII-49- 
6543 (p. 4). 


Income of Nonresident Alien Authors Originating in 
United States——Contracts entered into by a nonresident 
alien author conveying to parties in this country volume 
and/or first or second serial rights, and motion picture 
rights or dramatization rights in his literary works involved 
grants of licenses, and payments under the contracts are 
rentals or royalties. All the income in question is from 
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sources within the United States except (1) the payments 
derived from the contract with C for certain Canadian 
rights; (2) such of the payments, if any, under the con- 
tract with B, as have their source in the exercise of 
dramatic rights in Great Britain and Canada, and else- 
where abroad; (3) such of the payments for the motion 
picture rights as can be definitely assigned to the privilege 
of using foreign copyrights outside the United States. 

Office Decision 988 (C. B. 5, 117) is revoked and I. T. 
ig B. I-1, 206) is modified —I. T. 2735, XII-48-6534 
(p. 5). 


Liberty Loan Exchanges—Gain or Loss.—The exchange 
of Fourth Liberty Loan 4% per cent called or uncalled 
bonds for new Treasury bonds maturing October 15, 1945, 
constitutes a transaction in which gain or loss will be 
recognized for Federal income tax purposes. The gain or 
loss will be the difference between the cost or other basis 
of the old bonds and the fair market value of the new 
bonds on the date of the exchange.—I. T. 2734, XII-48- 
6532 (p. 2). 


Wisconsin Income Tax—Deductibility for Federal In- 
come Tax Purposes.—The amount of the deduction allow- 
able under the Federal income tax law on account of taxes 
paid under the Wisconsin income tax law for taxable years 
ended prior to November 30, 1931 (the date on which 
Hoeper v. Tax Commission of Wisconsin et al., 284 U. S. 206, 
was decided), is the amount of tax for which the taxpayer 
was liable under the state income tax law on account of 
his or her individual income computed separately. Where 
in the administration of the state income tax law the state 
taxing authorities permitted the income of one spouse to 
be reduced by the losses of the other resulting in a smaller 
state tax than would have been paid if the income of each 
had been computed on the basis of separate returns, no 
deduction is allowable in excess of the tax actually paid. 

For taxable years ending on or after November 30, 1931, 
where separate state and separate Federal income tax re- 
turns are filed by husband and wife, each spouse is entitled 
to deduct on the Federal income tax return the amount of 
state income tax paid on the separate state return. Where 
separate state returns, but a joint Federal return, are filed, 
the sum of the state income taxes may be deducted on the 
joint Federal return. Where a joint state return and sep- 
arate Federal returns are filed, each spouse should be per- 
mitted to deduct that proportion of the state income tax 
paid which the average income of each bears to the com- 


bined average income.—I. T. 2741, XII-49-6551 (p. 2). 


Miscellaneous Taxes 


Checks, Tax on.—Checks issued by trustees, receivers, 
or referees in bankruptcy are taxable.—S. T. 713, XII-48- 
6539 (p. 15). 


Dividend Tax.—The 5 per cent excise tax imposed by 
Section 213 of the National Industrial Recovery Act upon 
the receipt of dividends by any person other than a do- 
mestic corporation should not be withheld from dividends 
paid to an employees’ trust of the type specified in Section 
165 of the Revenue Act of 1932, provided exemption has 
been properly established —lI. T. 2739, XII-49-6548 (p. 15). 

In the case of a stockholder other than a domestic cor- 
poration the 5 per cent excise tax imposed by section 213 
of the National Industrial Recovery Act should be with- 
held by the payor corporation from dividends paid on 
stocks deposited as collateral for loans, and held in the 
names of receivers of national banks as pledgees. -Such 
receivers may file Form 1043A with the payor corporations 
where the debtor is a domestic corporation—I. T. 2740, 
XII-49-6549 (p. 16). 

In order for a dividend to be fully “declared” within the 
meaning of Section 213 of the National Industrial Recovery 
Act the action taken by the board of directors must be 
such as to create the relationship of debtor and creditor 
between the corporation and the stockholder, and the 
debt so created must be a legal and enforceable debt 
which is definite, final, and irrevocable.—I. T. 2744, XII-50- 
6559 (p. 16). 


Excess Profits Tax.—Where any corporation in an af- 
filiated group is subject to the capital stock tax imposed 
by Section 215 of the National Industrial Recovery Act, 
all the other corporations in the affiliated group must be 
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included in a consolidated excess-profits tax return made 
under Treasury Decision 4390 (Bulletin XII-39, 13). The 
income and losses of the corporations not subject to the 
capital stock tax are to be included in computing the con- 
solidated net income for excess-profits tax purposes. The 
combined adjusted declared value of the capital stock in 
such a case is the combined adjusted value actually de- 
clared by those corporations in the affiliated group which 
are subject to the capital stock tax imposed by Section 
215 of the National Industrial Recovery Act.—l. T. 2738, 
XII-48-6540 (p. 16). 


Life Insurance Companies—Application of Excess Prof- 
its Tax.—Life insurance companies, as defined in Section 
201 of the Revenue Act of 1932, are not subject to the 
excess profits tax imposed on corporations by Section 216 
of the National Industrial Recovery Act.—I. T. 2746, XII- 
51-6572 (p. 9). 


Court Decisions 
Supreme Court 


Estates and Trusts—Taxable Income.—Where a widow 
elects to take under the will in lieu of her statutory rights 
and the will provides for payment to her of income of the 
estate, such income so paid is deductible from the estate’s 
income. “When she makes her election the widow decides 
to accept the benefits of the will with the accompanying 
rights and liabilities. In no proper sense does she purchase 
an annuity. For reasons satisfactory to herself, she ex- 
presses a desire to occupy the position ofa beneficiary and 
we think she should be so treated.” The court does not 
corer the reasoning in Warner v. Walsh, 15 F. (2d) 367, 
U. Bolster, 26 Fed. (2d) 760 and Allen v. Brandeis, 29 
F by (24) 363, which cases held income so paid not taxable 
to the widow until she had recovered the value of her dower 
interest. 

In Pardee et al. v. Helvering (one of the several cases de- 
cided in this opinion), the Court holds that the will pro- 
vided for the payment to the widow of an annuity at ali 
events and not necessarily from income. Having elected 
to take under the will, she elected to take as an ordinary 
legatee and payments to her were not deductible from the 
income of the estate, on authority of Burnet v. Whitehouse, 
283 U. S. 148. The Chief Justice dissents as to this issue.— 
U. S. Supreme Court in Guy T. Helvering, Commissioner of 
Internal Revenue, v. Julia Butterworth, et al., Trustees under 
the Will of William B. Butterworth, Deceased. Guy T. Hel- 
vering, Commissioner of Internal Revenue, v. Fidelity-Phila- 
delphia Trust Company, Trustee under the Will of William 
L. DuBois, Deceased. Guy T. Helvering, Commissioner of 
Internal Revenue, v. Frank Pardee, et al., Trustees under the 
Will of Calvin Pardee. Guy T. Helvering, Commissioner of 
Internal Revenue, v. Title Guarantee Loan & Trust Company, 
as Trustee of the Estate of J. H. Woodward. Nos. 75, 76, 
77 and 78, Oct. term, 1933. 

The decision affirmed on the first issue Circuit Court of 
Appeals decisions, 63 Fed. (2d) 944, 63 Fed. (2d) 949, and 
63 Fed. (2d) 621, which reversed, respectively, Board of 
Tax Appeals decisions, 23 BTA 838, and 25 BTA 1359 and 
an unreported Board decision. It reversed as to the second 
issue, Circuit Court of Appeals decision, 63 Fed. (2d) 948, 
which reversed Board of Tax Appeals decision, 23 BTA 
846. 


Income Tax Information, Refusal to Furnish.—A Federal 
judge may analyze the evidence, comment upon it, and 
express his views with regard to the testimony of wit- 
nesses, but the trial judge erred in stating to the jury his 
opinion that the defendant was guilty beyond a reasonable 
doubt. 

In an indictment for wilfully failing to furnish informa- 
tion relating to income tax liability, wilfulness means an 
act done with a bad purpose. The trial court erred in 
refusing to instruct the jury that if defendant’s refusal to 
give information was in good faith, it should consider 
such fact in determining whether or not his refusal to 
answer questions was wilful. [Mr: Justice Stone and Mr. 
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Justice Cardozo dissented without opinion.]—U. S. Su- 
preme Court in The United States of America v. Harry Mur- 
dock. No. 88. Oct. term, 1933. 

The decision affirmed as to the second issue Circuit 
Court of Appeals decision, 62 Fed. (2d) 926, which re- 
versed the decision of the District Court. 


Lower Courts 


Accrual Date of Texas Inheritance Tax.—The due date 
of the Texas inheritance tax was the last day on which 
such tax could be paid without penalty and not the date on 
which it was assessed. The taxpayer being on an accrual 
basis, it had the right to deduct such tax in 1926 when 
such "period expired and the Commissioner erred in 
ing the tax deductible in 1925 when assessed. U. 

Anderson, 269 U. S. 422, distinguished. Judge Willizmes 
dissents. —U. S. Court of Claims in Ray O. Half, Executrix 
of the Estate of Henry L. Halff, Deceased, v. The United 
States. No. M-309. 


Bad Debts.—Where the evidence shows that certain cor- 
porate stock became worthless prior to the taxable period 
(1926) no deduction with respect thereto is allowable for 
the taxable period. 

Deductions for bad debts as to advances made to two 
corporations over a period of years are not allowable for 
the taxable period preceding the decedent’s death in 1926, 
where the evidence shows that only a few days before his 
death he made similar advances. The statutory require- 
ment that the debts should have been “ascertained to be 
worthless” cannot be said to have been complied with.— 
U. S. Circuit Court of Appeals, Second Circuit, in William 
C. Squier, Frederick C. Squier, Jr., Harold M. Searles and 
Augustus S. Houghton, as Executors of the Last Will and 
Testament of Edwin M. Squier, deceased, v. Commissioner of 
Internal Revenue. Decision of Board of Tax Appeals, 26 
BTA 1407, affirmed. 


Closing Agreements.—Absence of consideration does not 
alter the conclusive and binding effect of a closing agree- 
ment made pursuant to Section 606 of the 1928 Act. The 
Government can not be sued without its consent, and it 
may by agreement shorten the statutory time within which 
suit may be brought. Here, the effect of the agreement 
was regulated by statute ‘and takes on legal consequences 
by virtue of the statute, and not under the law of con- 
tracts.” 

Closing agreement approved by the Acting Secretary of 
the Treasury is binding under section 606 of the 1928 Act. 
—U. S. Circuit Court of Appeals, First Circuit, in William 
F. Perry et al., Trustees, v. Frank A. Page, Collector. No. 
2843. Oct. term, 1933. Decision of the lower court af- 
firmed. 


Deduction for Stock of a Corporation in Receivership.— 
Deduction is disallowed for 1925 based on alleged worth- 
lessness of stock, where the corporation had a receiver ap- 
pointed in 1925, and taxpayer received a liquidating dividend 
in 1927. The appointment of a receiver is not sufficient 
in itself to show worthlessness of stock. “The distribu- 
tion of the liquidating dividend showed that the stock 
never did become absolutely worthless. It did, however, 
fix the amount of the loss when made, which was in 1927.” 
—U. S. Court of Claims in George P. Lyon v. The United 
States. No. M-378. 


Deficiency Letter—Requirements to Be Valid.—Defi- 
ciency letter addressed to the transferee of the assets of 
several companies which had filed consolidated returns is 
not invalid because the title “Tax Liability” on the state- 
ment accompanying the letter stated the transferor to be 
the parent of an affiliated group of four companies and 
showed the deficiency to be the amount of the deficiency 
for the group for 1920 (whereas the parent company itself 
had sustained an operating loss for 1920), where the state- 
ment itself disclosed the true facts so that the transferee 
was fully advised as to the basis of the proposed additional 
tax, and where the petition to the Board of Tax Appeals 
and the agreed facts showed that the Commissioner was 
asserting a tax liability against the respondent as transferee 
of the assets of the four companies. 

Petition for a rehearing as to a Board of Tax Appeals 
decision suspends the running of the time for filing a peti- 
tion for review by an appellate court. Therefore, the ap- 
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pellate court in this case assumes jurisdiction, where the 
Board’s decision was entered May 20, 1931, even though 
petition for review was not filed in the court until July 22, 
1932, inasmuch as on November 16, 1931 (within the statu- 
tory six-month period) the Commissioner applied to the 
Board for a rehearing, and the Board held the petition 
under consideration until April 18, 1932, and then denied.— 
Court of Appeals of the District of Columbia in Guy T. 
Helvering, Commissioner of Internal Revenue v. Continental 
Oil Co. No. 5863. Decision of Board of Tax Appeals, 23 
BTA 311, reversed. 


Evasion of Taxes.—Conviction for willful failure to 
file income tax returns on time for the years 1928 and 1929, 
under Section 146 (a) of the Revenue Act of 1928, is sus- 
tained, where evidence disclosed that although for a period 
of years the defendant had sufficient taxable income, he 
had never filed a return until he was certain his illegal acts 
were about to be discovered through a state graft investi- 
gation.—U. S. Circuit Court of Appeals, Second Circuit, 
in United States of America v. James J. McCormick. Deci- 


sion of District Court, Southern District of New York, 
affirmed, 


Examination of Books of Taxpayers.—District Court 
(Eastern District of New York) is sustained in denying a 
motion to vacate an order by a district court judge direct- 
ing the appellant (who was president of certain corporate 
taxpayers) to appear with the corporate books for exami- 
nation in connection with deficiencies determined by the 
Commissioner for the years 1926 to 1929. It is held that 
there is no merit in the appellant’s contentions that, be- 
cause appeals to the Board of Tax Appeals had been taken, 
the Board alone had jurisdiction over the controversy and 
its incidents, and that there are constitutional objections. 
—U. S. Circuit Court of Appeals, Second Circuit, in Daniel 
A. Bolich, Internal Revenue Agent in Charge, Brooklyn, 
N. Y., for the Commissioner of Internal Revenue, v. Samuel 
Rubel, President, Rubel Corporation, (Delaware). 


Exchanges of Shares of Stock—Reorganization.— Where 
all the stocks in the Fidelity and Casualty Co. of New York 
and in the Niagara Fire Ins. Co. were transferred by their 
stockholders to the Continental Ins. Co. and the Fidelity- 
Phenix Fire Ins. Co. for proportionate amounts of stock in 
the latter companies and where the latter companies were 
separate corporations (as found by the court) rather than 
one corporation, then there was not the acquisition by one 
corporation of at least the majority of the voting stock and 
at least the majority of the total number of all other shares 
of stock of another corporation as contemplated in the 
words in parentheses of the definition of “reorganization” in 
section 112 (i) (1) (A) of the 1928 Act, and consequently 
there was not a statutory “reorganization.” Therefore, any 
gain to the stockholders from the exchange was taxable. 

In determining the gain to the stockholders from the 
above exchange, the court holds that the values to be at- 
tributed to the stocks received should be based on the tes- 
timony of witnesses rather than solely on New York Stock 
Exchange quotations during the abnormal conditions ex- 
isting in 1929.—U, S. District Court, District of New Jer- 
sey), in Lavinia R. Strong v. John J. Rogers, Collector. 

.-3339, 


Interest on Refund Received by a Foreign Corporation— 
Taxability—Interest received by a foreign corporation on 
a refund of income taxes paid to the United States is not 
“interest on bonds, notes, or other interest bearing obliga- 
tions of residents, corporate or otherwise” [italics supplied]. 
The Board of Tax Appeals was correct in holding that the 
United States was not a “resident,” as that term does not 
apply to the Government itself, and in applying the rule of 
construction in favor of the taxpayer in cases of doubt in 
construction of the statute. Such interest, therefore, is not 
taxable to a nonresident foreign corporation.—Court of Ap- 
peals of the District of Columbia in Guy T. Helvering v. 
Stockholms Enskilda Bank. No. 5889. Decision of the 
Board of Tax Appeals, 25 BTA 1328, affirmed. 


Losses.—Deductions for losses sustained in 1923 from 


the operation of a farm and of racing and breeding stables 


were properly allowed by the Board of Tax Appeals on 
the evidence to the effect that each enterprise represented a 
business operated for profit—U. S. Circuit Court of Ap- 
peals, Second Circuit, in Commissioner of Internal Revenue 
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v. Marshall Field. 
BTA 116, affirmed. 

Net amount received in 1925 in settlement of patent- 
infringement suit instituted prior to March 1, 1913, was not 
taxable income for 1925 inasmuch as the amount received 
was less than the value of the chose in action or claim on 
March 1, 1913, as fixed by a master in chancery subsequent 
to final decree in July, 1915, by the court as to the infringe- 
ment suit. 

Plaintiff sustained a deductible loss in 1925 as to the set- 
tlement mentioned above. The loss deductible is the dif- 
ference between the March 1, 1913, value of the chose in 
action or claim and that part of the amount of the settle- 
ment by an insolvent judgment debtor representing the 
proportion attributable to the March 1, 1913, value.—U. S. 
District Court, District of New Jersey, in The Safety Car 
Heating & Lighting Co. v. United States of America. Law 
2526, 2527. 


Net Loss—Affiliated Corporations.—Where an affiliation 
occurs in 1922 to break up a taxable year into shorter tax- 
able periods, neither of which is taxpayer’s first or last ac- 
counting period, such periods are not to be treated as 
separate “taxable years,” but taxpayer’s income is to be 
determined upon the basis of a twelve months’ period. A 
net loss sustained by a corporation prior to affiliation may 
be applied against its net income for the succeeding taxable 
year to the extent that it has not been absorbed by the in- 
come of the consolidated group for the year in which the 
loss was sustained. Here some of the affiliated corpora- 
tions had net losses for 1921 which were allowed in com- 
puting consolidated net income for 1923, according to the 
rules set out above.—U. S. Circuit Court of Appeals, First 
Circuit, in Commissioner of Internal Revenue v. Riley Stoker 
Corporation. No. 2825. Oct. term, 1933. Decision of Board 
of Tax Appeals, 26 BTA 749, affirmed. 


Partnership Earnings.—Earnings of partnership business 
accumulated from date of death of one partner on Septem- 
ber 21, 1922, to date of settlement of his interest in the 
partnership on June 30, 1923, should be allocated for the 
purpose of tax computation, to the surviving partner on the 
basis of an agreement subsequently made between the sur- 
viving partner and representatives of the deceased part- 
ner’s estate and not on the equal partnership basis existing 
during the life of the deceased partner. Death dissolved 
the partnership, the surviving partner becoming trustee of 
the deceased partner’s interest in the business. The heirs 
having elected to receive 6 per cent interest on the de- 
cedent’s interest in the business instead of their half share 
of the profits, the surviving partner is taxable on the entire 
profits of the business less the payments due the heirs un- 
der their contract—Court of Appeals of the District of 
Columbia in Lillie C. Pomeroy, George S. Pomeroy, Jr., Rob- 
ert G. Bushong, Executors of the Estate of George S. Pom- 
eroy, v. Guy T. Helvering, Commissioner of Internal Revenue. 
No. 5865. Decision of Board of Tax Appeals, 24 BTA 
488, affirmed. 


Payment of Income Tax by Corporation for Officers— 
Tax Liability—Payments by a corporation of the Federal 
income tax of its officers on the amount of compensation 
received by them from the corporation represent addi- 
tional compensation to the employees and not gifts, al- 
though the resolution authorizing the payment called it a 
gift, the corporation did not deduct the payment from its 
own tax return, and the payment was authorized after the 
services had been performed and the corporation’s existing 
liability for such services had been discharged.—Court of 
Appeals of the District of Columbia in Charles Bispham 
Levey v. Guy T. Helvering, Commissioner of Internal Rev- 
enue. No. 5891. Decision of Board of Tax Appeals, 26 
BTA 889, affirmed. 


Decision of Board of Tax Appeals, 26 
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Property Transfers to Avoid Corporation Tax Liability. 
—Sale of realty taxable to the petitioner corporation in 
1927 is held to have been made, where, in February, 1927, 
the three stockholders, who were also officers and direc- 
tors, authorized the sale of the realty (then owned by the 
corporation) to the petitioner’s president, who had procured 
a purchaser therefor at an advanced price, and who in turn 
sold the real estate to the said purchaser and distributed 
the profit realized to the shareholders in proportion to their 
stockholdings, pursuant to an agreement between the stock- 
holders entered into before any of the formal steps to ef- 
fect transfer were taken. It is held that although in form 
there were two sales, in substance the sale was made by 
the petitioner corporation to the ultimate purchaser.—U. S. 
Circuit Court of Appeals, Third Circuit, in S$. 4. MacQueen 
Company vw. Commissioner of Internal Revenue. No. 5147. 
Oct. term, 1933. Decision of Board of Tax Appeals, 26 
BTA 1337, affirmed. 


Recovery of Taxes.—Where a timely, though defective, 
informal refund claim as to 1917 excess profits taxes was 
filed, on which the Commissioner took no action until afte1 
a formal claim was filed, although the formal claim was not 
received until after the statute of limitations had run, the 
defects of the informal claim were cured by amendment, 
and the two claims became merged into a single and indi- 
visible claim. The Commissioner, by reconsidering the 
formal claim, reopened the refund claim on its merits, 
thereby entitling the taxpayer to recover.—U. S. Court of 
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Claims in William E. Jones, Frank W. Hallowell, and Walter 
M. Marston, Surviving Partners of Hallowell, Jones, and 
Donald, a Dissolved Partnership, v. The United States. 


Sale of Stock of an Affiliated Corporation by Parent 
Corporation—Tax Liability—Taxable gain is realized on 
the sale by a corporation of stock of one of its affiliates. 
Such transaction is not a sale of its own stock, merely be- 
cause affiliation exists—U. S. Circuit Court of Appeals, 
Seventh Circuit, in Commissioner of Internal Revenue v. The 
Van Camp Packing Company, Inc. No. 4978. Oct. term and 
session, 1933. Decision of Board of Tax Appeals, 26 BTA 
256, reversed. 


Taxable Income.—The income of 1925 from a New York 
stock-brokerage account in the name of the petitioner’s 
wife was taxable to her, although the account had been 
established by a friend as a gift. “Although he [the friend] 
supplied the margin or credit which caused the brokers 
to buy the stock for her, once she ratified the transaction 
(as she did) she became the broker’s principal and entitled 
to such profits as accrued from a subsequent sale of her 
shares.”—U. S. Circuit Court of Appeals, Second Circuit, in 
William Seward Webb, Jr. v. Commissioner of Internal Rev- 
enue. Unreported memorandum decision of Board of Tax 
Appeals affirmed. 


Testamentary Trust—Deduction for Income Tax Pur- 
poses of State Inheritance Tax.—Testamentary trust is held 
to be an estate within the meaning of Section 23 (c) of the 
1928 Act so that it is entitled to deduct Massachusetts in- 
heritance taxes. The trust was created by a decedent who 
died in January, 1924, under a will giving all the residue of 
his estate to trustees in trust for his son until he became 
30. The son became 30 on April 27, 1927, and the Com- 
monwealth assessed an inheritance tax in 1928 on the estate 
paid to him. “In the instant case we think the meaning of 
the word ‘estate’ must be interpreted according to the or- 
dinary use of language, in harmony with common sense and 
reason. It seems to us to mean property of all kinds held, 
under the provisions of the will by any legal representative 
appointed by the Probate Court, by whatever name he may 
be called, whose duty it is to keep safely such property, 
and finally to distribute it under the direction of the Pro- 
bate Court.”—U. S. Circuit Court of Appeals, First Cir- 
cuit, in Commissioner of Internal Revenue v. Junius Beebe, 
Trustee. No. 2802. Oct. term, 1933. Decision of Board 
of Tax Appeals, 26 BTA 190, affirmed. 


Transferees, Taxation of—Application of Statute of 
Limitations.—Transferee liability was not barred by the 
statute of limitations, where the transferor corporation 
filed its income tax return for 1922 on July 3, 1923, and 
notice of deficiency to it was mailed July 2, 1927, and 
where within 60 days thereafter a petition was filed with 
the Board seeking a redetermination of said deficiency, 
which proceeding remained before the Board until June 
11, 1929, when it was dismissed for lack of jurisdiction, 
and where prior thereto, on March 15, 1929, the Commis- 
sioner mailed to petitioner a deficiency notice, proposing 
to assess against it as transferee the deficiency theretofore 
determined against the transferor corporation. Such de- 
ficiency notice to petitioner as transferee was within the 
time prescribed by Section 280 (b) (1) of the 1926 Act. 
Although the tax was assessed against the transferor on 
March 11, 1928, while the proceeding was pending before 
the Board, the assessment was good as a jeopardy assess- 
ment under Section 279 (a) of the 1926 Act. 

Where the transferor corporation, an insurance com- 
pany, on an accrual basis, accrued in 1922 items aggregat- 
ing $74,115.41 as reinsurance claims against three other 
insurance companies and such companies were adjudged 
insolvent in 1922 and placed into liquidation during said 
year, which liquidation continued for several years there- 
after and where it is not shown that such claims were 
worthless in 1922, but that on the contrary they were 
regarded as having considerable value, the transferor cor- 
poration was not entitled to take as a deduction in de- 
termining its net income, either as a bad debt ascertained 
to be worthless and charged off during the taxable year 
or as a loss incurred in a transaction entered into for 
profit, such amount of $74,115.41.—U. S. Circuit Court of 
Appeals, Second Circuit, in American Equitable Assurance 
Company of New York v. Guy T. Helvering, Commissioner 
of Internal Revenue. 
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International Double Taxation 


(Continued from page 22) 
become effective as it may be adopted between various 
nations. It seems, however, to bring to a conclusion the 
particular purpose for which your special committee was 
formed. We therefore feel that your committee may now 
be discharged. If there should arise subsequent occasions 
for consideration of these matters by a committee of the 
Institute, a special committee could again be named. 
Respectfully submitted, 
Henry B. Fernatp, Chairman. 
NorMAN G. CHAMBERS, 
JosePH J. KLEIN. 

September 26, 1933. 

Note.—The committee has presented to the librarian of 
the Institute a partial list of publications, for reference 
only, bearing on the subject of international double taxa- 
tion. This list will be available to any member upon 
request. 

Joun L. Carey, Secretary. 
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the Court, by Judge Dietzman, contains a careful 
examination of this point. The average amount of 
chain profits and the effective rate of taxation were 
considered, as well as a comparison made with the 
federal income tax law, before a conclusion was 
reached that the tax was not confiscatory.*® 


In an earlier state case*® it was held that an 
enactment which made unlawful the operation of 
chains consisting of over five stores was unconstitu- 
tional as contrary to due process. On the basis of 
this and the Kentucky case it seems clear that there 
are limits, as yet undetermined, beyond which chain 
store taxation may not go with impunity. The 
maximum effective tax rate sustained in Kentucky 
was found to be .94 per cent, which is indeed a far 
different matter from the tax imposed by Vermont 
of almost a 4 per cent effective maximum rate.” 








State Taxation of Chain Stores 
(Continued from page 14) 
confiscation. In only one case, a state case, has this 
issue been given lengthy consideration. In this case 
the Kentucky Court of Appeals faced the contention 
that the Kentucky gross sales tax was confiscatory 
and hence contrary to due process. The opinion of 






(C) Interstate Commerce 


It is an elementary principle of constitutional law 
that states may not burden interstate commerce 
under the taxing power. In two cases this principle 
has been invoked in an attempt to have tax measures 


5% Moore et al. v. State Board of Charities and Corrections et al. 
(1931) 239 Ky. 729, 40 S. W. (2d) 349. 

% Keystone Stores, Inc. v. Huster (1928), unreported. 

57 (No 24, Laws of 1933). 
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within ten days and receive refund if payment made. 


(] Check Enclosed Ol Send Bill 
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declared unconstitutional. The situation with re- 
spect to the Kentucky law is explained in Moore 
et al. v. State Board of Charities and Corrections 
et al.®® In this case it was urged that: 

as . . . many sales are made in stores located in the 
border counties to people who live in other states on orders 
received through the mail, telephone, and otherwise, and 
that many sales are made in such stores, especially the 
grocery stores, of goods in original packages that have been 
shipped in from other states, an excise tax such as this 
gross sales tax levied on such sales is a tax on interstate 
commerce which renders the act void. Illustrative of the 
cases cited to support this position are Crew Levick Co. v. 
Commonwealth of Pennsylvania, 245 U. S. 392 . . . and 
Leisy v. Hardin, 135 U. S. 100. . . . We are of the opinion, 
however, that the tax levied by this act was meant to be 
measured only by domestic sales and was not to be 
measured by any sales that could justly be classified as 
sales in interstate commerce. 

Furthermore, the Court said: “What sales are inter- 
state and what are not will be determined when the 
question is presented.” 

The possibility that the Florida tax constituted a 
burden on interstate commerce was considered by 
the United States Supreme Court in the Liggett 
case.°® Justice Roberts, giving the opinion of the 
Court, denied that such a burden existed because 
“Tt levies no tax and levies no burden in the pur- 
chase in interstate commerce of articles for sale in 
Florida.” The tax was accepted as being levied 
after interstate commerce had ceased. 


(D) Police Power 


There are two possible sources of state power to 
tax chain stores. A state may levy the tax under 
the right to raise revenue, or the tax may be imposed 
primarily as a matter of regulation, incidental to 
the police power.® With a single exception, all the 
chain store tax laws have been ostensibly revenue 
measures, although revenue was not the sole and 
probably not even the primary purpose of such laws. 

Courts have been cognizant of the two-fold aspect 
of chain store tax laws, but because the statutes on 
their face were revenue measures, they have been so 
treated in testing their constitutionality. Conse- 
quently, it is a debatable question whether all chain 
store tax laws might not be sanctioned under the 
police power, disregarding the limitations on the 
taxing power. 

Justice Sutherland, dissenting in the /ndiana case, 
contended that the tax was unconstitutional under 
the taxing power, but made it clear that “Whether 
the classification could be justified if the statute 
were other than a revenue measure, is a question, 
therefore, with which we are not concerned.” ® 

Similarly, in the Florida case, Justice Roberts, for 
the Court, said: 

Assuming power to suppress by taxation a form of or- 
ganization deemed inimical to the public interest, we can 


attribute no such motive to the present statute in the ab- 
sence of legislative declaration or record proof.” 


58 (1931) 239 Ky. 729, 40 S. W. (2d) 349. 

59 Liggett et al. v. Amos (1933) 77 L. ed. adv. op. 553, 560. 

In Bacon v. Walker (1906) 204 U. S. 311, 317, the police power 
was defined as embracing “‘regulations designed to promote the public 
convenience or the general prosperity, as well as regulations designed 
to promote the public health, the public morals, or the —* safety.” 

61 Jackson v. State Board of Tax Com’rs (1931) 283 U. S. 527, 544. 

8 Liggett et al. v. Amos ss 77 L. ed. adv. op. 553, 558. 


A service for our abd, 


See - Shappew’ 
Column, Page 27. 
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Justice Brandeis, however, vigorously dissenting, 
went behind the face of the statute, pointing out 
that the purpose of the law was not primarily finan- 
cial, but social and economic. The right to tax 
chains, he said: 

flows from the broader right of Americans to 
preserve, and to establish from time to time, such institu- 
tions, social and economic, as seem to them desirable; and 
likewise, to end those which they deem undesirable.” 

On the other hand, it must be pointed out that in 
a lower federal court it was held that an Indiana 
chain store tax law could not be sustained under the 
police power.®* Of even greater significance is the 
Georgia law of 1929, which stated: 

Under the police powers of this State, the business of 

conducting chain stores and/or a chain of stores 
hereby is classified as a business tending to foster mo- 
nopoly.” 
Here was seemingly the “legislative declaration” of 
which Justice Roberts spoke (later, of course). 
Nevertheless, the Georgia enactment was held to be 
contrary to the constitution of Georgia and the four- 
teenth amendment of the Federal Constitution.*°° The 
case was decided by the Supreme Court of Georgia, 
however, and never reached the Federal courts. 

That taxes which discriminate against chain 
stores have been sustained by the highest judicial 
authority in the United States is, of course, the fact 
which stands out in any consideration of the con- 
stitutional questions involved in chain store taxa- 
tion. It seems safe to conclude that there ought to 
be few, if any, chain store tax measures declared 
contrary to the Federal Constitution in the future. 
The decisions of the Supreme Court are sufficiently 
clear on most points to make it easily possible for 
enactments to avoid the likelihood of judicial veto. 
It is interesting to note, moreover, that no state 
court has declared a chain store tax law unconstitu- 
tional since 1931, when the Supreme Court sustained 
the first chain store tax law to come before it.” 


V 
The Future of Chain Store Taxation 


HE present financial plight of state govern- 
ments makes it safe to assume that immediate 

abandonment of chain store taxation is highly im- 
probable. But it is clear that the ultimate future of 
this form of tax depends primarily upon the success 
of those laws now in force. In a very real sense 
chain store taxation is undergoing a process of 
healthy experimentation. During the next few 
years, many mistakes will probably be made in the 
drafting of these laws and in their administration, 
as well as in fundamental economic policy. With 
increased experience and the accumulation of addi- 
tional data, however, definite principles should be 
discovered which will permit a resolution of the 
more controverted issues. 

What is needed most of all is the development of 
a social philosophy respecting chain store taxation, 
which will bring to bear upon the problems connected 
with it, an enlightened and consistent public policy. 

© Tbid., 581. 

* Jackson v. State Board of Tax Com’ ~ aaa 38 F. (2d) 652, 656 


6 (Par. 109, General Rev. Act of 1929 


or, W. Woolworth Co. et al. v. Harrison ct al. (1931) 171 Ga. 
156 S. E. 


87 Jackson = Sider Board of Tax Com’rs (1931) 283 U. S. 527. 
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Stocks and Bonds Held in New York State 


by Foreign Corporations 
(Continued from page 7) 

This discussion is of nécessity along general lines. 
Much more can be said on the subject than the 
space here permits. Many possible refinements can 
be made regarding the application of these tax laws 
to slightly altered sets of facts, all of which would 
tend to affect the tax burden of foreign corporations 
in the State of New York. The State of New York 
wishes no more than that to which it is, by law, 
justly entitled and its laws are drawn in a sincere 
endeavor to adjust the equities 4s near as possible 
in the very difficult situation presented by the re- 
quirement of having to compel outsiders conducting 
business in the State to contribute their proper share 
of the necessary revenues of the State. 

Changing and new decisions, however, must be 
considered with reference to their influence on ex- 
isting tax laws and the latter’s application to special 
sets of facts. In view thereof the existing laws must 
be interpreted anew. 





Amendments of Treasury Regulations 
Credits and Refunds 


Regulations 44, relating to credits and refunds, are 
amended by Treasury Decision 4412, XII-50-6564 (p. 10), 
as follows: 


“Regulations 44, approved June 18, 1932, are amended 
as follows: 


“(a) In Chapter VIII, under the heading ‘Credits and 
Refunds,’ the caption ‘Section 621 of the Revenue Act of 
1932’ is changed to ‘Section 621 of the Revenue Act of 
1932, as amended by Section 4(c) of the Act approved 
June 16, 1933 (Public No. 73—73d Congress).’ 


1 Footnote 1 continued from page 7. | ya / 

7) In case any report is made as provided by subdivision nine, ten, 
eleven and twelve of section two hundred and eleven of the tax law, the 
tax commission may assess the tax against either of the corporations 
whose assets or net income are involved in the report and upon the basis 
of the combined entire net income and the combined segregated assets 
of the corporations, and upon such other information as it may possess, 
or may adjust the tax in such other manner as it shall determine to be 
equitable. . : 

8) If any corporation has been permitted to change the period for 
which it shall make its report, it shall be taxed upon a base measured 
by the entire net income which has not been used or included in meas- 
uring a franchise tax to this state as though the entire net income had 
been earned within one year. : 

9) Real property and tangible personal property shall be taken at its 
actual value where located. The value of share stock of another corpo- 
ration owned by a corporation liable hereunder shall for purposes of 
allocation of assets be apportioned in and out of the state in accordance 
with the value of the physical property in and out of the state repre- 
senting such share stock. ? : 

10) It is further provided that every domestic corporation for the 
privilege of exercising its franchise in this state, other than one ex- 
empted by section two hundred and ten of this chapter, shall be subject 
to a minimum tax of (1) not less than twenty-five dollars and (2) not 
less than would be produced by applying a rate of one mill upon each 
dollar of the value of its issued capital stock, such stock for the purposes 
of this provision shall be determined to have a value not less than its 
face or market value, and not less than its net worth, and not less than 
five dollars per share, and (3) not less than would be produced by apply- 
ing a rate of four and one-half per centum to a base found by using the 
following formula: From the sum of the entire net income and salaries 
and other compensation paid to all elected or appointed officers, and/or 
paid to any stockholder owning in excess of five per centum of the issued 
capital stock of the corporation, deduct as a specific exemption the sum 
of five thousand dollars and any net loss for the reported year. From 
the sum so found an exemption of seventy per centum thereof shall be 
granted and the remainder, apportioned as hereinbefore provided, shall 
be used as the base of the tax; whichever of the foregoing methods will 
result in the largest amount of tax. If such corporation actually main- 
tains a regular place of business outside of the state of New York, and 
actually employs capital outside of the state of New York, then such 
tax shall be computed upon such a part of its issued capital stock at 
its value, determined as hereinbefore provided, as the amount of its gross 
assets in this state bears to its gross assets wherever located. Every 
corporation, joint-stock company or association, organized, incorporated 
or formed under the laws of any other state, country or sovereignty, 
other than those exempted by section two hundred and ten of the tax 
law, shall pay a like tax for the privilege of carrying on business in a 
corporate or organized capacity in this state, to be computed upon the 
basis of measurement hereinbefore provided for the taxation of domestic 
corporations.” 





January, 1934 


“(b) The following, being paragraph (3) added to sub- 
section (a) of section 621 of the Revenue Act of 1932 by 
section 4(c) of the Act of June 16, 1933 (Public No. 73— 
73d Congress), is inserted in the quotation from section 
621, immediately preceding subsection (b): 


(3) to a manufacturer, producer, or importer in the amount of tax 
paid by him under this title with respect to the sale of any article to a 
dealer, if the manufacturer, producer, or importer has in his possession 
such evidence as the regulations may prescribe that (A) such article has 
after the date this paragraph takes effect been delivered by the dealer 
to a State or political subdivision thereof for use in the exercise of an 
essential governmental function and (B) the manufacturer, producer, 
or importer has repaid or agreed to repay the amount of such tax to 
the dealer or has obtained the consent of the dealer to the allowance of 
the credit or refund. (Note.—Paragraph (3) of section 621(a) as 
amended is effective as of July 1, 1933.) 


“(c) Article 52, as amended by T. D. 4357, approved 
November 4, 1932, is further amended by adding thereto 
the following paragraph: 


Where articles taxable under Title IV are sold by a manufacturer 
taxpaid to a dealer who resells and delivers such articles direct to a 
State or political subdivision thereof after July 1, 1933, for use in the 
exercise of an essential governmental function, the manufacturer who 
paid the tax on such articles may be allowed a refund or may take 
credit against the tax due upon any subsequent monthly return, in the 
amount of tax paid by him under this title with respect to the sale of 
any such article to the dealer, provided the manufacturer has in his 
possession evidence showing that (A) such article has after the date 
section 621(a)(3) takes effect been delivered by the dealer to a State 
or political subdivision thereof for use in the exercise of an essential 
governmental function and (B) the manufacturer has repaid or agreed 
to repay the amount of such tax to the dealer or has obtained the con- 
sent of the dealer to the allowance of the credit or refund. The claim 
for refund or credit must be supported by an affidavit of the manufac- 
turer showing (1) the name and address of each dealer; (2) the amount 
of tax allowable to each dealer; (3) the date the tax was paid to the 
United States in each case; and (4) whether the manufacturer has 
repaid or agreed to repay the amount of such tax to the dealer. The 
claim for refund or credit must also be accompanied with an affidavit of 
each dealer involved, stating (a) whether the articles on which the tax 
was paid have been resold and delivered after July 1, 1933, by him 
direct to a State or a political subdivision thereof for use in the exercise 
of an essential governmental function; (b) the State or political subdi- 
vision thereof to which the sales were made; (c) the nature of the 
governmental function, i. e., the kind of activities for which purchased; 
and (d) that the dealer has consented to the allowance of the credit or 
refund where the manufacturer has neither repaid nor agreed to repay 
the amount of such tax to the dealer. 


Regulations 46 are amended by Treasury Decision 4413, 


XII-50-6556 (p. 11), to conform with amended Regula- 
tions 44. 


Taxes on Tobacco, Snuff and Cigars 


Paragraphs (f) and (g), subdivision (4), of Article 24 
of Regulations No. 8, approved April 24, 1928, are amended 


by Treasury Decision 4411, XII-50-6563 (p. 19), to read as 
follows: 


(f) Receipts from farmers.—Since farmers are not required to make 
reports of their transactions, Form 774, covering tobacco received from 
farmers, shall be executed by the dealers by whom the tobacco is re- 
ceived. <A dealer will cover the entire quantity of leaf tobacco received 
on a given day from farmers by the execution of a single Form 774, in 
duplicate, provided he keeps an accurate supplementary record showing 
the name and address of each farmer, the quantity of tobacco seadieel 
from each, and the dates of receipt. The words “From farmers” and 
the letter ‘“‘F” should be entered under the heads of “Shipped or de- 
livered by’ and ‘“‘Bus.,” respectively, shown by the Form 774, in each 
such case. The type number according to the official classification of 
leaf tobacco by the United States Department of Agriculture, Bulletin 
S. R. A.—B. A. E. No. 118, issued November, 1929, should be entered 
under the head of “Type” in every case where tobacco is received from 
farmers by dealers. In the case of receipts from farmers, the duplicate 
or yellow copy shall be pinned to the back of the original or white copy 
and both shall be treated as an original or white copy and handled as 
though received from the persons from whom the tobacco is obtained. 

(g) Receipts from tobacco growers’ cooperative associations.—A dealer 
receiving tobacco from a tobacco growers’ cooperative association, exempt 
from registry as a dealer in leaf tobacco, must execute Form 774 showing 
the quantity of tobacco received. The name and address of the associa- 
tion from which received and not “received from farmers’ should be 
entered under the head of “Shipped or delivered by” and letter “A” 
under “Bus.,” on Form 774, in each case. The type number should 
be entered, as in the case of receipts from farmers, under the heading 
“Type” when a dealer receives tobacco from a tobacco growers’ coopera- 
tive association exempt from registry as a dealer in leaf tobacco. As in 
the case of receipts from farmers, the duplicate or yellow copy shall be 
pinned to the back of the original or white copy, and both shall be 
treated as an original or white copy and handled as though received 
from the associations from which the tobacco is obtained. 


New Tax Publications 


“Federal Tax Handbook,” by Robert H. Montgomery. 
1130 pages. The Ronald Press, 15 East 26th Street, New 
York. Price, $7.50. 

The 1933-34 edition of this publication covers the Rev- 
enue Act of 1932 with the 1933 amendments. Many impor- 
tant decisions during the past year have been rendered by 
the courts and the Board of Tax Appeals, which, with 
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previous interpretative decisions, form the basis for Mr. 
Montgomery’s concise and practical interpretations of ex- 
isting tax law. : 

The author has used good judgment in brief treatment 
of well settled points, which provides fuller consideration 
of controversial issues and accounting problems without 
giving excessive bulk to the volume. Regarding those 
questions on which there have been no positive rulings 
or which admit of more than one construction, Mr. Mont- 
gomery provides sound counsel. 

An advantage which gives this manual broad appeal is in 
its making accessible within a single volume a compre- 
hensive and authoritative exposition of tax laws, including 
judicial and administrative rulings to date of publication. 
It meets also the test of a good reference source in the 
completeness of its index. 


Bibliography of Current Tax Literature 
Books 


(Books listed in bold face have been advertised in THE Tax 
MAGAZINE) 

“Chapters in Public Finance” by Paul Studenski, Asso- 
ciate Professor of Economics, New York University, 162 
pages. Publisher, Ray Long & Richard R. Smith, Inc., 
New York. 

“Company Law and Business Taxes in Great Britain,” by 
Walter Jaeger, Chief, Section of European Law and Taxes, 
U. S. Department of Commerce. Trade Promotion Series 
—No. 147, 156 pages. Published by U. S. Department of 
Commerce. Obtainable from the Superintendent of Docu- 
ments, Washington, D.C. Price 15 cents. 

“Control of Local Finance through Taxpayers’ Associa- 
tions and Central Administration,” by Claude R. Tharp, 84 
pages. Publisher, M. Ford Publishing Co., Indianapolis. 
Price, $1. 

“Current Problems in Public Finance.” (Lectures pre- 
sented at National Conference on the Relation of Law and 
Business held under the Auspices of the School of Law 


and the School of Commerce, Accounts and Finance of 









TAXATION OF FOREIGN 


and 


NATIONAL ENTERPRISES 


STUDIES OF THE TAX SYSTEMS AND THE METH- 
ODS OF ALLOCATION OF THE PROFITS OF 
ENTERPRISES OPERATING IN MORE 
THAN ONE COUNTRY. 

Compiled by Outstanding Authorities ; 
Published by the League of Nations. 

Vol. I. France, Germany, the United Kingdom and the 

United States of America. $2.50. 


Vol. II. Austria, Belgium, Czechoslovakia, Free City 
of Danzig, Greece, Hungary, Italy, Latvia, Lux- 
emburg, Netherlands, Roumania and Switzer- 
land. Cloth, $3.50; paper, $3.00. 

Vol. III. British India, Canada, Japan, Mexico, Neth- 
erlands East Indies, Union of South Africa, States 
of Massachusetts, of New York and of Wisconsin. 
Cloth, $2.50; paper, $2.00. 

Vol. IV. Methods of Allocating Taxable Income. 
By Mitchell B. Carroll, former Special Attorney, 
United States Treasury Department, Director of the 
Study of the Allocation of Income. Cloth, $2.00; 
paper, $1.50. 

Vol. V. Allocation Accounting for the Taxable In- 
come of Industrial Enterprises. By Ralph C. Jones, 
Associate Professor of Accounting, Yale Univer- 
sity. Cloth, $1.10; paper, $0.60. 


Sole American Agents for 
League of Nations Publications: 


WORLD PEACE FOUNDATION 
40 MOUNT VERNON ST., BOSTON, MASS. 
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FEDERAL GIFT TAX 


by 
KINGMAN BREWSTER 


of the Massachusetts and 
District of Columbia Bars 


JAMES S. Y. IVINS 


of the New York and 
District of Columbia Bars 


PERCY W. PHILLIPS 


of the New York and 
District of Columbia Bars 


A Timely Book dealing with an impor- 
tant phase of Taxation recently re-enacted 
by Congress..: 


LAWYERS, TAX MEN, and BANK- 
ERS need to know the details of this Law, 
its relation to Income and Estate Taxes, 
when Transfers are Subject to Tax, what 
Exemptions are possible, how to compute 
the Tax and when Returns and Records 
are-to be made. 


This Work is a complete Treatise on the 
Law, its Effect and Administration includ- 
ing all necessary Forms and Regulations. 


4. $3.00 


Published by 
CLARK BOARDMAN COMPANY, LTD. 


LAW BOOK PUBLISHERS AND DEALERS 
11 PARK PLACE NEW YORK, N. Y. 
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NEW EDITION NOW READY! 


SAVING TAXES 


IN DRAFTING 


WILLS and TRUSTS 


BY 
JOSEPH J. ROBINSON 
TAX COUNSEL 
CHICAGO TITLE & TRUST CO. 
6 


This work sets forth the tax questions usu- 
ally involved in Wills and in the various 
kinds of Trust instruments, together with 
authorities, and presents some practical sug- 
gestions for tax saving which the author 
gained from experience. 


It is designed as an aid to lawyers and 
trust officers in becoming familiar with the 
many tax porblems—inheritance, estate, gift 
and income—involved in preparing Wills and 
Trust instruments and thus enable them: 


(1) To guide the Donor or Testator in dis- 
tributing his estate with the greatest tax 
economy, 


(2) To advise the Donor of a Trust what 
powers he may reserve to himself without 
making the Trust taxable, 


(3) To prepare the way for the Executor 
and the Trustee to save possible additional 
taxes during their respective administrations 
of the estate, 


(4) To prepare the way even for the-bene- 
ficiaries to save possible additional taxes long 
after the distribution of the estate, 


(5) To create a business or a liquidating 
trust without rendering it subject to the 
many taxes applying to corporations, and 


(6) To determine when it is advisable to 
organize a liquidating trust in lieu of a cor- 
poration in connection with the reorganiza- 
tion of a real estate bond issue. 


BAKER, VOORHIS & CO. 
119 Fulton St., New York. 


Please send me Robinson—Saving Taxes in 
Drafting Wills and Trusts for five days examina- 
tion at the end of which time I will either return 
the book or send you my check for $10.00. 
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New York University.) 391 pages. Publisher, Commerce 
Clearing House, Inc., 205 W. Monroe St., Chicago. Price 
—cash with order, $2.75; otherwise $3.25. 

“Federal Income and Estate Tax Laws—Correlated and 
Annotated” (Fifth Edition), by Walter E. Barton and Car- 
roll W. Browning. 591 pages. Publisher, John Byrne & 
Company. Price, $15. 


“Federal Tax Handbook,” by Robert H. Montgomery. 
1,130 pages. Publisher, The Ronald Press Co., New York. 
Price, $7.50. 

“Federal Tax Procedure and Appeals,” by James Conlon. 
656 pages. Published by the author, 600 F. Street, N. W., 
Washington, D. C. Price, $10.00. 

“Konstam on [British] Income Tax.” Stevens and Sons, 
Sweet and Maxwell, London. 42s net. 

“Motor Vehicle Taxation for Highway Purposes,” by 
C. H. Sandage, Ph. D. and R. W. Nelson, Ph. D. 109 
pages. Publication of University of Iowa. Price, $1. 

“Public Accounting Procedure—A Manual on Audits, 
Systems and Income Taxes,” by Lee McGinley, C. P. A. 
Publisher, Gregg Publishing Company, 270 Madison Ave- 
nue, New York. Price, $2.50. 

“Public Expenditures, Tax Burdens and Bonded Indebt- 
edness in Wisconsin and Neighboring States” [Illinois, 
Indiana, Michigan, Minnesota, New York and Ohio], by 
George Leland Leffler, Ph. D., Assistant Professor of Fi- 
nance, University of Toledo. 19 pages. Bulletin No. 4 
of the University of Wisconsin Bureau of Business and 
Economic Research. 


“Saving Taxes in Drafting Wills and Trusts,” by Joseph 
J. Robinson. 778 pages. Publisher, Vernon Law Book 
Company, Kansas City. Price, $7.50. 

“Taxation Issues,” by M. Slade Kendrick, Assistant Pro- 
fessor of Economics and Rural Economy, Cornell Univer- 
sity. 147 pages. Harper & Brothers, New York. Price, $1. 

“The Taxation of Motor Vehicle Transportation.” 196 
pages. Publication of National Industrial Conference 
Board, 247 Park Avenue, New York. Price, $2.50. 

“The Federal Gift Tax,” by Kingman Brewster, James S. 
T. Ivins and Percy W. Phillips. Publisher, Clark Board- 
man Company, Ltd., 11 Park Place, New York. Price, $3. 

“The State Income Tax,’ by Roy G. Blakey. 88 pages. 
Published by University of Minnesota Press. Price—paper, 
50¢; cloth, $1. 


“The Theory and Practice of Modérn Taxation,” by 
Judge William R. Green. 266 pages. Publisher, Commerce 
Clearing House, Inc., 205 West Monroe St., Chicago. 
Price, $2.75. 


Papers 


(Papers presented at joint sessions of American Political Sci- 
ence Association and General Welfare Tax League at 
Philadelphia, December 28-29, 1933.) 

“Analysis of Recent State Income Taxation,” by Prof. 

Harold M. Groves, University of Wisconsin. 
“Administrative Problems of General Sales Taxation,” 

by Mark Graves, New York State Tax Commission. 


“A Suggested Plan for Federal and State Taxation of 
Alcoholic Liquor,” by Luther Gulick, Institute of Public 
Administration. 


“Coordination of Federal, State and Local Revenues,” 
Prof. Robert M. Haig, Columbia University. 


“Coordination of State and Local Revenues in Germany,” 
by Professor Mabel Newcomer, Vassar College. 


“General Sales Taxation in Relation to Ability Theory 
of Taxation,” by Prof. James W. Martin, University of 
Kentucky. 

“Outline of General Plan of Taxation,” by Prof. Roy G. 
Blakey, University of Minnesota. 

“Summary and Underlying Causes of Recent Fund to 
General Sales Taxes,” by Prof. Carl Shoup, Columbia Uni- 
versity. 

“Taxation and Purchasing Power,” by Ralph E. Flanders, 
Jones & Lamson Machine Co. 


“What Ought to Be the Scope of Income Taxation in 
Our Present State Revenue Systems,” by Prof. Herbert D. 
Simpson, Northwestern University. 
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(Continued from page 20) 


to refuse or neglect to file a return, to file a fraudu- 
lent return, or to fail to pay the tax when due; to 
impede examination of records by the administra- 
tion; or to fail generally to comply with the provi- 
sions of the statute. Such misdemeanors are, upon 
conviction, punishable by fines and imprisonment. 
In further effort to prevent evasion of the tax, it 
is the practice for the statutes to prescribe that re- 
ports be made under oath, and to regard swearing 
to a false report as perjury. 












General Exemptions and Exceptions 


RANSACTIONS between insurance companies 

and their clients are, in almost every instance, 
placed without the scope of these general sales tax 
laws. The legislatures appear to have regarded the 
insurance business as one already adequately taxed 
or as a desirable social and economic institution not 
to be burdened by taxation. The practice is to ex- 
empt receipts by insurance companies paying a pre- 
miums tax, of fraternal benefit societies, and of 
mutual insurance companies. Proceeds of insurance 
and annuity policies, and of endowment policies not 
in excess of the amount of premiums paid, and of 
amounts received as compensation for injuries are 
usually exempt. 


The practice in regard to excluding other types 
of financial institutions from the scope of the tax 
is, however, not so wide-spread. Mutual building 
and loan associations and mutual savings banks are 
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frequently exempt. State and national banks are 
exempt in Mississippi, and banks and trust compa- 
nies were exempt in Georgia. Certain transactions 
of such institutions are excluded from the scope of 
several of the other general sales tax laws. 


Practically all these laws exclude non-profit or- 
ganizations from the scope of the tax, by exemp- 
tion or otherwise. Exemptions usually include 
religious, charitable, educational and benevolent or- 
ganizations; mutual cemetery associations; labor, 
agricultural and horticultural societies ; chambers of 
commerce and similar civic organizations. The 
Mississippi law extended freedom from the tax to 
all hospitals, infirmaries, and sanitaria. 


Agriculture is specially favored by exemptions in 
all except two of the laws. This is usually done for 
both administrative and political reasons. Sales by 
farmers of their own products are usually outside 
the scope of the tax, and a few states extend free- 
dom from the tax to certain farmers’ supplies and 
to all transactions involving the principal agricul- 
tural products of the state. 

Most of the laws exclude proceeds of transactions 
involving exchange of stocks and choses in action 
from the tax. Transactions in which the United 
States government, its departments or agencies, or 
the state, its departments, institutions, and political 
subdivisions is one of the participants are almost 
invariably excluded from the scope of the tax. Two 
states, Mississippi and Arizona, specifically extend 
exemption to municipally owned public utilities. 
Most of the laws exempt transactions involving com- 
modities or services the sale of which is taxed under 
some other law, thus avoiding double taxation. 











State Annual Return Due 





Quarterly Return Due 


Monthly Return Due 








Ariz. «30 days after end of tax year by all 
Miss. liable to tax® 

5.<. 

Wash. 

Conn. 75 days from end of year 














15th of succeeding month if tax ex- 
ceeds $10.00 in any quarter® 


15th of succeeding month if tax ex- 
ceeds $10.00 in any month® 








Del. June 1 











Ga. op 30 days after end of tax year® 


30 days after end of quarter if gross 
sales exceed $25,000 





Til. 





15th of succeeding month by all lia- 
ble to tax 





Ind. ~ 30 days from end of tax year if tax 
is less than $10.00 in any quarter 






ter 





15th of Jan., April, July, and Oct. 
if tax exceeds $10.00 in any quar- 





Feb. 1 















Jan. 2 
lin Jan. 20 
Mich. 30 days after end of tax year by all 


liable to tax 










































30 days after June 30, Sept. 30, Dec. 
31 and Mar. 31 


30 days from end of quarter 


15th of succeeding month if tax does 
not exceed $10.00 in any month® 











15th of succeeding month by all lia- 
ble to tax 


20th of succeeding month 
10th of succeeding month» 


Optional with administration or tax- 
payer if tax exceeds $10.00 
monthly 

15th of succeeding month if tax ex- 
ceeds $10.00 in any month*® 








Penn, July 1 in cities of first class; Aug. 
1 in other cases 

S. D. 30 days from end of tax year® 

Utah 

Va. Jan. 10 

W. Va. 30 days from end of tax year by all 





liable to tax® 
Wis. 30 days from end of tax year 













*® Administration may extend time for making return. 





30 days from end of quarter if an- 
nual tax exceeds $100 










> Tax commission empowered to prescribe that any group of taxpavers make quarterly, semi-annual or annual returns and remittances. 
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This Booklet 


If you want a service combining the utmost in speed 
and accuracy—this booklet was written for you. 


It describes a service which is not only the safest 
but one which considers your convenience and 
combines simplicity with utility. 


It explains why Shepard's is so dependable that 
every good law library and law office consider it 
indispensable. 


It shows you how this service will meet your require- 
ments—regardless of how exacting you may be— 
and the economical way in which this service is 
kept up to date. 


The Frank Shepard Company 
76-88 Lafayette Street, New York 


Please send me a complimentary copy of “How To Use Shepard's 
Citations”. 
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